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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Board of Commissioners of the District 
of Columbia acted arbitrarily or capriciously in affirming 
the order of the Police and Firemen's Retirement and Relief 
Board of the District of Columbia, ordering the retirement 
of a Metropolitan Police Officer under Title 4, Section 526 
of the District of Columbia Code, "Retirement for Disability 
Not Incurred In Performance of Duty"’, when the evidence 
required a finding by the Commissioners that he had become 
disabled due to injury received or disease contracted in 
performance of duty, and there was no evidence upon which 


their actual finding could have properly been made. 


2. Whether under the Title 4, Section 526 of the 


District of Columbia Code (1951 Ed.) Supp. 7, the burden is 


upon the appellees to establish that the appellant had "be- 
come disabled due to injury received or disease contracted 
other than in the performance of duty" in order to retire 
him for disability other than in the line of duty and, if so, 


did appellees sustain such burden. 
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I. Retirement Board and Appellees Ignored the 
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Appellees! Action in Granting Appellant Excess 
Sick Leave, Ete., Was Acknowledgment that 
Appellant's Disability Was Sustained in Line 
Of Duty : : , : : 
Under the Law Appellees Have the Burden of 
Establishing that Appellant's Disability Arose 
Other Than in Line of ess Which tae Have 
Failed to Do 


CONCLUSION 
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APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLI AFA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States District 


Court for the District of Columbia denying appellant's motion for summary 


judgment and granting appellees' cross- motion for summary judgment 
entered on October 24, 1961 (J.A. 62); this appeal was filed October 27, 
1961 (J.A, 62). 


This Court has jurisdiction by virtue of 28 U.S.C. Sections 1291, 
1294 and 2106 to review the judgment of the Court below.! 
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The complaint filed in the Court below was for a Mandatory Injunc- 
tion Directing Retirement of Police Officer for Disability Incurred While 
Perfor ming Duty and Directing Reversal of the Order Retiring Police 
Officer for Disability Not Incurred in Performance of Duty (J.A. 1), 
alleging in substance that the Commissioners of the District of Columbia 
acted arbitrarily and capriciously in affirming the order of the Police 
and Firemen's Retirement and Relief Board in ordering the retirement 
of appellant, a member of the Metropolitan Police Department of the 
District of Columbia for disability not incurred in the line of duty. 
Jurisdiction in the Court below is based on Title 11, Section 306 of the 
D. C. Code, 1951 Edition. 


STATEMENT OF THE CASE 


Nature of Appeal: This is an appeal from the order of the United 
States District Court Judge Joseph C. McGarraghy granting summary 
judgment in favor of appellees, Walter N. Tobriner, et al., the Board of 
D. C. Commissioners, dismissing appellant's complaint and denying 


appellant, Joseph R. Hyde's motion for summary judgment. (J.A. 62) 


Appellant a Metropolitan Policeman 15 Years: Appellant, Joseph 
R. Hyde, was appointed a member of the Metropolitan Police Department 
on June 16, 1943 (J.A. 15) at which time he was examined by the Board of 
Police and Fire Surgeons and found physically qualified for appointment. 
(J.A. 8) Appellant also passed the physical examination given at the end 
of his first year of service without reservation. (J.A. 2) Appellant 
served as a motorcycle policeman for approximately 15 of the 17 years 


he was a member of the Metropolitan Police Department. (J.4. 2, 17) 


Appellant Sustained Injuries on Duty: In the year 1948 and on numer- 


ous occasions thereafter, while acting as a motorcycle policeman, appel- 
lant sustained numerous injuries to his knees and legs while on duty (J.A. 
2), often while "cranking up" his motorcycle (J.A. 15-18) One such injury 
occurred on May 7, 1953, and was reported in part as follows: "While 
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starting his assigned motorcycle, Shop No. 97, the motor backfired, 
causing the starter pedal to kick back injuring the officer's right knee 
. . Pvt. Hyde reported to the Police and Fire Clinic on Monday, May 
11, 1953, and was treated by Dr. Harrell for sprained knee, remained 
on sick leave, injury not serious. This injury was incurred in line of 
duty."" (J.A. 11) 


Appellant's "injury" or "sick" card (J.A. 9-10) shows some of 
appellant's calls at the Police Clinic, while a member of the force. The 
entries of particular pertinence are those of 2/15/48, indicating treat- 
ment for contusions, right knee; 5/10/53, contusions, right knee, and the 
entries for 9/26/50, 11/1/50, 1/13/54, 6/3/54, 2/15/56, 3/28/58, 1/30/59, 
and 5/22/59, are all entries indicating treatment for arthritis, gouty 


arthritis, etc. All of the aforementioned treatments were|by Dr. O'Keefe, 


who rendered the only medical testimony at the hearing of, November 5, 
1959, hereinafter discussed. 


Since 1948 appellant has suffered from arthritis of his legs and knees 
almost continuously and as a result thereof was, from time to time, treated 
by the Board of Police and Fire Surgeons. (J.A. 2, 9-10) 


Appellant Became Disabled for Duty: The aforementioned conditions 
became gradually worse and ultimately resulted in appellant s inability to 
perform his duties as a police officer. (J.A. 2) Appellant was under the 
care of James A. O'Keefe, M.D., a member of the Board of Police and Fire 
Surgeons, which Board is under the jurisdiction and control of the appellees, 
at various times during this period, and particularly for the approximate 
two-year period preceding October 12, 1959. On that date, appellant was 
recommended for retirement for disability incurred in the line of duty by 


Dr. James A. O'Keefe, which recommendation read as follows (J. A. 12): 
| 
"Private Joseph R. Hyde, a member of the Metropolitan 
Police Department, has been under my professional care 
for the past two years. The diagnosis is gouty and mixed 
hypertrophic arthritis of the hip, knee and ankle. Adequate 
and prolonged therapy by the undersigned and of competent 
specialists has failed to rehabilitate this officer. He is 
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unable to further perform his duties as a policeman and 

should appear before the Retirement and Relief Board in 

consideration of retirement. The disability rating is 50 

percent. It'is my professional opinion that this officer's 

arthritis is caused by or aggravated by his duties in the 

Metropolitan Police Department." 

On October 13, 1959, the Board of Police & Fire Surgeons recom- 
mended that appellant appear before the Police & Firemen's Retirement 
and Relief Board (hereinafter referred to as the Retirement Board) for 
disability retirement because of "muscles and articulations, gouty and 
mixed hypertrophic arthritis, hip, knee, ankle.” (J.A. 28), having previ- 
ously found appellant’s condition was incurred in the performance of duty 


(J.4. 61). 


Appellant Sustained no Outside Injuries: Appellant sustained no 


accidents or injuries of any consequence prior to or while a member 
of the Metropolitan Police Department except while on duty (J.A. 2, 16, 
21). 


Action of Retirement Board. On November 5, 1959, appellant 
appeared, without counsel, before the Retirement Board seeking retire- 
ment for disability incurred in the line of duty, which, if granted, would 
have resulted in‘appellant having been retired with payments on the basis 
of 66-2/3% of his base pay at that time, the proceeds of which are not 
subject to Federal or State income tax. The only medical testimony at 
the hearing was the aforementioned report of Dr. James A, O'Keefe with 
the exception that appellant testified that he had been examined by a 
specialist at the request of the Board of Police & Fire Surgeons, which 
specialist had indicated that his condition was, in substance, due to an 
old injury which had settled in a joint. At this hearing appellant presented 
other evidence which indicated that his aforementioned disability was in- 
curred in the performance of his duty as a Metropolitan motorcycle police- 


man and there was little, if any, evidence to the contrary. (J.A. 14-21) 


On April 21, 1960, the Retirement Board met (J.A. 30-35) and 
considered the medical report of Dr. Darrell Crain, which report did not 
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make any specific findings as to the causal relationship. Appellant was 
not present at this hearing. 


By an order dated April 26, 1960, the Retirement Board (by a 

split four-to-one decision) stated in part as follows (J.A. 35-36): 
"That Joseph R. Hyde, a motorcycle private in the Metropoli- 

tan Police Department has been found physically incapaci- 

tated for further duty by reason of disability not incurred 

in the performance of duty as a policeman, is hereby retired, 

to take effect from and after April 30, 1960." | 
The effect of this action was to award appellant 40% of his basic salary 
at the time of retirement under Title 4, Section 526 of the D. C. Code 
(1951 Ed.) which is subject to Federal and State income tax, as dis- 
tinguished from the 66-2/3% mentioned above, which is not/ subject to 

| 

Federal and State income tax. 


Appellant's Pertinent Testimony Before Retirement Board, Novem- 


ber 5, 1959: Appellant's pertinent testimony before the first Retirement 


Board hearing was as follows: 


"Q. What did Dr. Crain think about the connection wit 
duty or did he discuss it with you? | 
\ 


A. He said it was from an old injury - that the condi- 
tion settled in the joint where there was an injury 
of the joint at some future date. He said it could 
have happened that way. (J.A. 16) 


Have you ever had any serious injury or difficulty 
with your knees or legs secondary to any outside 
activities with your Department work ? 


N sir. (J.A. 16) 
* * * 


Did you ever have any fall or injury riding a motor- 
cycle before you came on the Department ? 


No, sir. (J.A. 17) 


* * * 


What are your complaints now specifically ? 
Two types of arthritis, one is gouty. 


Where is that settled? 
In my hip and right knee and right ankle. 


You claim that to be a result of performance of 
police department duty, or not? 


I think so. 
What makes you say that - what evidence do you have? 


The only thing I can say is if I stay off of it and don't 
crank the motor, it seems to get better. 


You crank it with your foot ? 
Knee and foot. 
How do you use your knee ? 
The strain is on the knee. (J.A. 17) 
* * ’ 
Have you ever had it backfire ? 
Yes, sir. 
What happened ? 
If you are sitting on the seat, it will lift you off. (J.A. 17) 


* a * 


Tell us about that if you remember... 


Evidently by cranking the motor. When it swells up 
right away you know, but if it doesn't swell up right 
there you wouldn't know exactly whether it was a 
sprain or exactly what it was. (J.A. 18) 


A pain in the hip and leg ? 

I have that now. 

Do you remember that pain in 1952? 

No, sir. I have had it for the last 10 years. (J.A. 18) 


When you walk or stand on your feet do you have a 
recurrence ? 


It bothers me all the time. (J.A. 20) 


* a“ = 


In a normal trick of duty how many times do you crank 
a motorcycle ? 


That would depend. 


How many roughly ? 
Maybe 30 or 40 times. (J.A. 20) 
* * * 


During your service as a police officer, did you 
have occasion to perform any outside work for hire 
on a part or full time basis in any way, shape or; form? 


The first year when I went in the police department I 
drove a taxicab for about 4 months. | 


That's the only time ? 


A. That's right. Before I went on a motor in '43, the 
last part of '43. 


Q. During that time when you were driving a cab there 
were no incidents out of the ordinary ? 


A. No, sir. (J.A. 20-21) 


Appellant Granted Excess Sick Leave: By a report entitled ''Report 
of Excess Sick Leave" dated May 10, 1960, it is indicated that appellant 
prior to May 10, 1960, had had 152 days of excess sick leave as a result 
of phlebitis of the right leg and gouty arthritis. The Chairman of the 
Board of Police and Fire Surgeons indicated on this form that it was the 
Board's opinion that this absenteeism was a direct consequence of in- 
juries received by the appellant in actual performance of duty and recom- 
mended an allowance of pay for the period in question. This recommenda- 
tion was approved by the Chief of Police and was approved by the appellees, 
sitting as a Board, on May 12, 1960, as indicated by the stamp on said 
form. (J.A. 13) 


Appellant's Appeal Rejected by the Commissioners: | Thereafter, 
on May 16, 1960, the appellant appealed the aforementioned order of the 


Retirement Board to the appellees contending in substance that the action 


of the Board was arbitrary and not supported by the evidehce and that he 


should have been retired on the basis of disability incurred in the line of 
duty. On October 20, 1960, appellant had an oral hearing before the ap- 
pellees, at which hearing there was no competent testimony which would 


indicate that appellant's disability was not incurred in the line of duty 
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and there was substantial evidence that his disability was incurred in the 


line of duty. Appellees, on December 1, 1960, notified the appellant, 


through his counsel, that they had "'voted to sustain the action of the 
Police and Firemen's Retirement and Relief Board in ordering the re- 
tirement of Pvt. Hyde for disability not incurred in the line of duty.” 
(J.A. 58) 


Complaint Fi 

Granted: Thereafter, on December 15, 1960, appellant filed suit against 
the Board of Commissioners seeking in effect a mandatory injunction re- 
quiring appellees to set aside their action sustaining the Retirement 
Board, etc. (J.A. 1) On September 1, 1961, appellant filed his motion 
for summary judgment for the relief sought in the complaint (J.A. 8) and 
attached thereto, among other things, an Exhibit being a letter from Dr. 
John A. Reed, Chairman of the Board of Police and Fire Surgeons (J.A. 21) 
pertaining to the cause of arthritis in policemen, which concluded "I am 
submitting this long detailed reference in view of the fact that it is my 
opinion, and to substantiate my opinion, that arthritis occurring in our 
policemen and firemen is undoubtedly a result of the performance of 

duty or aggravated by the performance of duty due to, not necessarily 
evident reportable “rauma_ but also due to repeated minor trauma. I 
have taken this stand over a period of many years and I feel that it can 
be justified by medical literature. Many references are available in ad- 
dition to those cited. * * *" (J.A. 21) Appellees also filed a motion 
for summary judgment. After hearings on these motions, Judge Joseph 
C. McGarraghy entered an order on October 24, 1961, denying appellant's 
motion for summary judgment and granting appellees’ motion for summary 
judgment. (J.A/ 62) On October 27, 1961, appellant filed his Notice of 
Appeal. (J.A. 62) 


STATUTES, REGULATIONS INVOLVED 


Title 4, Section 526, D.C. Code, 1951 Edition, Supp. VI provides; 


Retirement for disability not incurred in performance of duty. 


be retired on an annuity computed at the rate of 2 per 
centum of his basic salary at the time of his retirement 
for each year or portion thereof of his service: Provided, 
That such annuity shall not exceed 70 per centum of his 
basic salary at time of retirement: Provided further, 
That the annuity of a member retiring under this section 
shall be at least 40 per centum of his basic salary at the 
time of retirement. (Aug. 21, 1957, 71 Stat. 394, Pub. 
L. 85-157, Sec. 3 (12f). 


Title 4, Section 527, D.C. Code, 1951 Edition, Supp. VII provides: 


Retirement for disability incurred while performing duty. 


(g) Whenever any member is injured or contracts 
a disease in the performance of duty or such injury or 
disease is aggravated by such duty at any time after ap- 
pointment and such injury or disease or aggravation 
permanently disables him for the performance of duty, 
he shall upon retirement for such disability, receive an 
annuity computed at the rate of 2 per centum of his basic 
salary at the time of retirement for each year or portion 
thereof of his service: Provided That such annuity shall 
not exceed 70 per centum of his basic salary at the time 
of retirement, nor shall it be less than 66 2/3 per centum 
of his basic salary at the time of retirement. (Aug, 21, 
1957, 71 Stat. 394, Pub. L. 85-157, Sec. 3 (12g).). 
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Title 4, Section 510 of the D. C. Code, 1951 Edition provides: 


Retirement and Relief Board - Duties - Hearings - 
Report of findings to commissioners - Approval, disap- 
proval, or modification by commissioners. _/ 


There is created in and for the Distriet of Columbia 
a board to be known as the Police and Firemen's Retiring 
and Relief Board * * *. The said board shall consider 
all cases for the retirement and relief of members of 
the police department and the fire department rendered 
necessary or expedient under the provisions of Sections 
4-501, 4-503, 4-506 to 4-510, 4-512 to 4-514, ** *. In 
every case of retirement of a member of either of said 
departments the Board of Police and Fire Surgeons shall 
certify, in writing, to the said retiring and relief board 
the physical condition of the member for whom retirement 
and relief is sought * * *, and the proceedings of the 
board shall be reduced to writing and shall show the date 
of appointment of such member, his age, his record in 
the service, and any other information that may be perti- 
nent to the matter of his retirement and relief. * * * 


The said retiring and relief board shall in each case 
considered by it for retirement and relief submit to 
the commissioners of the District of Columbia a re- 
port of their findings, and the said commissioners 
shall have power to approve. disapprove, or modify 
such findings or to remand any case for further pro- 
ceedings as they may deem necessary (Sept 1, 1916, 
39 Stat. 719, ch. 433, Sec. 12.) 
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Section 9 of Chapter XXXVIII of the Police Manual containing the 


rules and regulations for the government of the Police Department pro- 


mulgated by the Commissioners under the authority of Section 1 of the 
Act of February 28, 1901, 31 Stat. 819, as amended by the} Act of June 
8, 1906, 34 Stat. 221, D. C. Code (1929) Tit. 20, Section 472 provides: 


The board of surgeons, acting as such board, or mem- 
bers thereof in their individual capacity as such mem- 
bers, shall determine and shall be the only judges as to 
what amount of sick leave, if any, shall be granted any 
member of the force: Provided however, that in no icase 


will sick leave be allowed any ved any member of the force in ex- 


cess of 30 days in any one calendar year, except when the 


same is in direct consequence of injury received (or dis- 


ease contracted) in the actual performance of duty, * * * 
and then only after the surgeon or surgeons have stated 


the cause of such absence, certified to its legality, recom- 
mended its allowance, and the same has been SS by 
the commissioners. (Emphasis supplied) 


STATEMENT OF POINTS 


1. Appellant had presented evidence of injury or disease received 
in actual performance of duty, supported by competent medical evidence. 
which required a finding by appellees that he be retired under Title 4, 
Section 527 of the D. C. Code, 1951 Edition, Supp. VI]. There was no 
evidence at all to support the finding that appellees made iin affirming 
the order of the Retirement Board that appellant had became disabled 
due to injury received or disease contracted other than in the line of 
duty. From the evidence upon which the decision was made the District 
Court should have found that the decision of appellees was arbitrary or 
capricious and should have granted appellant's motion for summary 


judgment. 
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2. All the actions of appellees prior to the order retiring appellant 


under Title 4-526, including the granting of excessive Sick leave, and 


certification that appellant's injury or disease resulted from perform- 
ance of duty required a finding by the Court that appellees acted arbitrarily 
or capriciously in ordering appellant retired under Title 4-526. 


3. Under Title 4-526, the burden is upon the appellees to establish 
that the appellant had "become disabled due to injury received or disease 
contracted other than in the performance of duty” in order to retire him 
for disability other than in the line of duty. There is nothing in the 
record to establish that the condition from which Officer Hyde is suffer - 
ing is due to disease or injury contracted other than in the performance 


of duty. 


SUMMARY OF ARGUMENT 


A finding not supported by the evidence must be set aside. The 
finding of the Police and Firemen's Retirement and Relief Board that 
appellant was disabled due to injury or disease contracted other than 
in the performance of duty is not supported by evidence. Appellees, in 
reviewing the decision of the Police and Firemen’s Retirement and 
Relief Board, acted either arbitrarily or capriciously in failing to re- 
verse such an erroneous finding and therefore appellees’ affirmance 


should have been enjoined by the Court below. 


The evidence presented to the Court below consisting of the tran- 
scripts of the two hearings before the Police and Firemen's Retirement 
and Relief Board, the transcript of the appeal to appellees and the 
exhibits attached to appellant's and appellees’ motions for summary 
judgment revealed that appellant had been injured in the line of duty; 
that he had sustained no injuries of any consequence except while on 
duty; that it was the opinion of the surgeon member of the Board of 
Police and Fire Surgeons of the District of Columbia, Dr. James A. 
O'Keefe, that appellant’s disability for which retirement had been 
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recommended had been incurred in the line of duty; that the appellees 
had approved the certification that appellant's injuries had been received 
in the line of duty and allowance of payment for excess Sick leave all 
required the Court below to deny appellees’ motion for summary judg- 


ment and to grant appellant's motion for summary judgment. 


Under Title 4-527, providing for retirement, the burden is upon 
the commissioners (appellees) to find that the officer has "become dis- 
abled due to injury received or disease contracted other than in the 
performance of duty" in order to retire the officer for disability other 
than in the line of duty. There is nothing in the record to establish that 
the condition from which Officer Hyde is suffering is due| to disease or 


injury contracted other than in the performance of duty. 


ARGUMENT 


I 


| 
RETIREMENT BOARD AND APPELLEES !GNORED THE EVIDENCE AND 
IMPROPERLY RETIRED APPELLANT FOR DISABILITY NOT !NCURRED !N 
LINE OF DUTY RATHER THAN FOR DISABILITY INCURRED JIN THE LINE 
OF DUTY. 
On December 1, 1960, appellees affirmed the order) of the Retire- 
ment Board retiring appellant for disability not incurred in the perform- 


ance of his duties as a police officer, effective April 30, 1960 and the 


lower court, in effect, affirmed these findings by granting appellees’ 


motion for summary judgment. | 
Retirement of members of the Metropolitan Police Department is 

provided for in Title 4, D.C. Code (1951 Ed.) amended effective October 

1, 1956, Secs. 4-521 through 4-535 cited as the "Policemen and Firemen's 


Retirement and Disability Act." 


The order complained of was issued under Title 4-526. Retirement 
for Disability Not Incurred in the Performance of Duty. This section 


requires a finding by the Commissioners, appellees herein that the 
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member has become disabled due to injury received or disease con- 


tracted other than in performance of duty. The retirement under this 


section provides for an annuity computed at the rate of 2% of the officer's 
basic salary at the time of his retirement for each year or portion thereof 
of his service with a minimum of 40%, which amount is subject to Federal 


and State income tax. 


Appellant contends that he should have been retired under Title 
4-527 which provides for retirement for disability incurred while per- 
forming duty. This section, in substance, provides that when a member 
is injured in performance of duty and such injury permanently disables 
him for the performance of duty, he shall receive an annuity of not less 
than 66-2/3% of his basic salary at the time of his retirement (which is 


not subject to Federal or State income tax.) 


It is undisputed that appellant has been permanently disabled for 
the performance of his duty for, otherwise, he would not have been 
retired at all for disability. The only question involved is did disability 


arise in line of duty or otherwise. 


It is well established that a trier of facts by a Judge, jury, or, as 
in this case, a Retirement Board, etc., cannot disregard testimony which 
is all one way, not immaterial, etc. Thus, this Court in the case of Stone 
v. Stone, 78 U.S. App. D.C., 5, 8, 136 Fed. 2nd 761, stated in part: 


"In this case there was positive testimony, uncontradicted 
and not inherently improbable. Neither a Jury, nor a 
Judge is at liberty to disregard such evidence. Where 
the testimony is all one way, and is not immaterial, ir- 
relevant, inconsistent, contradicted or discredited, such 
testimony ‘cannot be disregarded or ignored by Judge or 
Jury, and if one or the other makes a finding which is 
contrary to such evidence, or which is not supported by 
it, an error results for which the verdict or decision, if 
reviewable, must be set aside. To hold otherwise would 
vest triers of the facts in cases subject to review with 
authority to disregard the rules of evidence which safe- 
guard the liberty and estate of the citizen." 
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It is also well established that while appellees have |'administrative 
authority" they cannot act arbitrarily and their actions in retirement 
matters are subject to judicial review. See Spencer v. Bullock, 94 U.S. 
App. D.C. 388, 216 F.2d 54, where Judge Fahy in his dissenting opinion 
stated at page 392, 'The Commissioners may not be arbitrary, however, 
and their action is subject to appropriate judicial review.'| Spencer v. 
Bullock, supra, affirmed Bullock v. Spencer, 112 F.Supp. 147, where the 
Court discussed the powers of the Retirement Board which was created 
by Title 4-510 of the D.C. Code, 1951 Edition, and at page/150, the Court 
stated: 


'"* * * Tt must be borne in mind that some agency is 
needed to adjudicate applications for retirement for |dis- 
ability, because at times such applications involve a 
determination of close and difficult questions of fact, 
* * * The mere fact that a Board is established to pass 
on applications does not give rise to an inference that 
the Board has discretion to grant or deny applications 
for reasons not specified in the statute. Its function is 
to determine whether the applicant for retirement is 
within the pertinent statutory provisions. If the Board 
had broad powers not conferred by statute a acecicn 
would arise how far its discretion could be carried. 
* * + Tf the argument of the defendants’ counsel is 
correct, then the Board would have a right to deny any 
application for any reason whatsoever so long as it did 
not act arbitrarily and capriciously. To endow the Board 
with such authority requires express Statutory provisions, 
None, however, exist. The Congress has not seen fif to 
include in the statute the terms that the defendants’ coun- 
sel would read into it by implication." 


In the case of Crawford v. McLaughlin, et al., 109 U\S. App. D.C. 
264, 286 Fed. 2d 821, which is very similar to the instant case, this 


Court discussed the "humane purpose of such retirement laws" and 


stated in pertinent part: 


"We find no evidence that the disabling condition grew out. 
of any injury received or disease contracted other thin in 


the performance of of duty. In the face of the evidence) to 
which we have referred, tracing the condition to an injury 

received in the performance of duty, it would be too |specu- 
lative to infer that the condition which had manifested itself 
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prior to the carpentry and other extra work was due to 
that work.” (Emphasis supplied) 


"Since the evidence supports only a conclusion attributing 
the disability to injury received in the performance of 
duty, appellant is entitled to be retired under section 
4-527. The writ sought should accordingly be issued, 
We are fortified in this conclusion by consideration of 
the humane purpose of such retirement laws. See Brad- 
ley v. City of Los Angeles, 55 Cal. App. 2d 592, 131 P.2d 
391 (1942)! This purpose would partially fail of accom- 
plishment were the evidence in this record held to be in- 
sufficient to support retirement under section 4-527." 
All of the evidence before the Retirement Board, with the possible 
exception of Dr. McDonald's and Dr. Crain's reports, which did not 
directly treat the question of causal connection, indicated that appellant's 


disability was incurred as a result of performance of duty. 


Appellant's "injury card" (J.4. 9-10) and his testimony before the 
Retirement Board (J.A. 14-21),important excerpts of which are set forth 
above, detail the injuries to his knees, etc., particularly in "cranking up” 


his motorcycle "maybe 30 or 40 times" "a normal trick of duty” (J.A. 20). 


In addition, Dr. O'Keefe, one of the physicians of the Board of 
Surgeons who had attended appellant over a period of some years and 
who was apparently appointed by and under the supervision of the appel- 
lees, on October 12, 1959 (J.A. 12) after having referred appellant to Dr. 
Crain, and after having obviously received Dr. Crain's report dated June 
26, 1959, (J.A. 32, 40) stated in part "this officer's arthritis is caused by 
or aggravated by his duties in the Metropolitan Police Department.” 


Also, the Board of Surgeons on July 7, 1959 found appellant's 


condition was incurred in the performance of duty (J.A. 61) and on Octo- 


ber 13, 1959 recommended the disability retirement because of "gouty 
and mixed hypertrophic arthritis, hip, knee, ankle."” (J.A. 28). 


It is submitted that there is nothing in Dr. Crain's report (J.A. 32) 
which will warrant or justify the Retirement Board and the appellees' 
finding. He did not testify as to the cause of appellant's gout which he 
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definitely diagnosed in confirmation of the Board of Surgeons’ diagnosis. 
He also diagnosed osteo-arthritis. Dr. Crain's report dated June 26, 
1959, was obviously in the custody of and considered by Dr. O'Keefe and 
the Board of Surgeons long before Dr. O'Keefe rendered his opinion of 
October 12, 1959, quoted in part above (J.A. 12) and Before the Board of 
Surgeons' recommendation of October 13, 1959 (J.A. 28). 


Also, it is significant that Dr. Crain last saw appellant on June 23, 


1959, approximately 4 months before Dr. O'Keefe and the| Board of Sur- 


geons rendered their opinions and recommendations for retirement set 
forth above. 


In addition, serious consideration must also be given to the opinion 
of Dr. John A. Reed, Chairman of the Board of Surgeons, on the question 
of causation of arthritis in police officers because of his extensive ex- 


perience in attending police officers. (J.A. 21-22) | 


Thus, even if appellant had the burden of connecting his disability 
with his police duties, which is denied as hereinafter set forth, it is sub- 
mitted that he has successfully borne such burden and he /should, under 


the "humane purpose of such retirement laws"’, be retired for disability 
incurred in line of duty with its attendant advantages. 


0 


APPELLEES' ACTION IN GRANTING APPELLANT EXCESS SICK LEAVE, 

ETC., WAS ACKNOWLEDGEMENT THAT APPELLANT'S DISABILITY 

WAS SUSTAINED IN LINE OF DUTY. 

A Metropolitan Police Department "Report on Excess Sick Leave" 

on the appellant dated May 10, 1960 (J.A. 13) shows that appellant during 
"the current calendar year" had a total of 182 days sick leave, almost all 
of which was attributed to "gouty, arthritis’. Under Section 9 of Chapter 
XXXVIII of the Police Manual quoted above, (p. 11) appellant, along with 
other police officers, was only entitled to 30 days sick leave "except when 


the same is in direct consequence of injury received (or disease contracted) 
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in the actual performance of duty * * * and then only after the surgeon 
or surgeons have stated the cause of such absence, certified to its legality, 
recommended its allowance, and the same has been approved by the Com- 


missioners." (Emphasis supplied) 


All of the foregoing requirements were met, including approval by 
the Chief of Police, and appellant was paid for 152 days excess sick leave. 
The aforementioned report bears on its face, among other things, the 


following: "Approved May 12, 1960 (some initials, Commissioners, D.C.)" 


and "Approved by the Commissioners, District of Columbia, Sitting as a 


Board, May 12, 1960."" (Emphasis supplied) 


It is submitted that the foregoing was a definite acknowledgement 
that appellant's condition was incurred in the line of duty and is entirely 


inconsistent with their later order which is here under attack by appellant. 


Il 


UNDER THE LAW APPELLEES HAVE THE BURDEN OF ESTABLISHING 
THAT APPELLANT'S DISABILITY AROSE OTHER THAN IN LINE OF 
DUTY, WHICH THEY HAVE FAI!LED TO DO. 

The Retirement Board apparently takes the position that an officer 
who is faced with retirement for disability which permanently prevents 
him from performing his duties has the burden of proving by "substantial 
evidence” that his disability arose out of his performance of duty, thus, 
in the hearing before the Commissioners on October 20, 1960, Victor A. 
Howard, Chairman of the Board, in concluding his summary of the pro- 
ceedings before the Retirement Board stated. 

"And that, gentlemen, is what you have had to contend with, 

and thus with respect to the case of Officer Hyde and on 

the basis of these medical reports and all we were able to 

get from Officer Hyde himself, a majority of the Boar d con- 

cluded that there was not substantial evidence to believe 


that his condition was the result of performance of his po- 
lice department duties.” (J.A. 44) (Emphasis Supplied). 
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Appellant did not seek to be retired and put off the police force 
and he is not the moving party. In fact, as indicated by his counsel at 
the hearing before the appellees on October 20, 1960, it is shown that 
he would have preferred not to be retired. (J.A. 46) 


Appellant submits thatthe Retirement Board and aldo the appellees 
in considering the retirement of the appellant placed an undue and illegal 
burdenupon the appellant by requiring him to prove by “substantial evi- 
dence" that his injuries occurred in line of duty and also ito prove beyond 
all doubt that his injuries did not occur outside of his performance of 


police duties. 


There is no language in Section 4-527 that implies that the Com- 
missioners must make a finding based upon substantial evidence that the 
injury was in line of duty. Rather, reading Section 4-526 together with 
4-527, it is obvious that in order to retire plaintiff under) Section 4-526 
it was necessary for the Commissioners to make a finding based upon 


substantial evidence that the disability was not incurred in the line of 


duty. The findings, being based upon an improper standard and with no 


evidence upon which to make such a finding even under such a standard, 


are arbitrary and capricious on their face. 


The burden should be cast upon those who seek to retire him for 
disability not incurredin the line of duty to prove that such injuries were 
not incurred in line of duty. There is a basic reason for|this. Police 
officers are in a hazardous business. They are exposed to high tension, 
inclement weather, changes in temperature, exposure to the elements, 
duty at various times of day or through the night. To place a burden on 
a Police Officer or Fireman to prove by "substantial evidence" that his 
condition was caused by his police duty is to place a burden on him which 
is almost impossible to meet such as in cases of arthritis, heart trouble, 
mental disease, high blood pressure, etc. In addition, Police Officers 
are usually of limited means, and are not in a position to engage high 


priced medical experts to assist in proving their case. In addition, as 
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in this case, the appellant was lulled into a sense of security 1n that the 


appellees’ own medical staff gave the opinion that his disability was 
incurred in line of duty and the appellees authorized payment for 152 


days excess sick leave which he would not have been entitled to unless 
the condition causing the sick leave resulted from performance of his 
duty. Thus, it is submitted that any doubts on this point should be re- 
solved under the humane purpose of the retirement laws in favor of the 
officer, and he is not required to prove his contentions by "substantial 


evidence”’. 


CONC LUSION 


Under all of the circumstances, it is clear that appellant should 
have been retired for disability incurred in the line of duty, and the Re- 
tirement Board, the appellees, and the lower court were in error in find- 


ing to the contrary. 
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STATEMENT OF QUESTION PRESENTED 


In the opinion of appellees, the question presented is: 

Where neither the fact of, nor the nature of, appellant's disability 
is disputed and, on the question of the cause of such disability, there is 
{1} an absence of any substantial evidence in the administrative record 
that it is a consequence of injury received or disease contracted as the 
result of the performance of official duty, and (2) there is substantial 
evidence that the disability was, in fact, incurred otherwise than in the 
performance of duty, were not the Retirement Board and the Board of 
Commissioners compelled to conclude, as they did, that appellant's 
disability was occasioned other than in the performance of official duty; 
and, accordingly, was not the trial court correct in sustaining the ad- 


ministrative determination? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


JOSEPH R. HYDE, 
Appellant, 
v. 
WALTER N. TOBRINER, et al., 
Appellees. | 
COUNTER-STATEMENT OF THE CASE 
Appellant's statement of the case does not set forth accurately 
the facts and proceedings involved. Appellees, therefore, submit this 
Counter-Statement of the Case. | 
By a complaint filed in the United States District Court, appellant 
sought a mandatory injunction to compel appellees, who constitute the 


Board of Commissioners of the District of Columbia, to order that he be 


retired from the Metropolitan Police Department for disability due to 


injury incurred in the performance of police duty (J. A. 1-5). 1 


The action was filed after the Commissioners affirmed an order 


of the Police and Firemen's Retirement and Relief Board, herein referred 


to as the Retirement Board, retiring appellant for disability due to injury 


1 Section 4-527, D. C. Code, 1961. 


not incurred in the performance of police duty (J. A. 57-59). 2 

After appellees answered the complaint, cross-motions for summary 
judgment were filed (J. A. 5-7, 8, 24). The court, upon consideration of 
the motions and attached exhibits, which consisted of the record of adminis- 
trative proceedings before the Retirement Board and before the 
Commissioners, made an order granting appellees' motion and denying 
appellant's motion (J.A. 62). This appeal is from that order (J. A. 62). 

From the administrative record it appears that the following facts 
were established: 

On June 16, 1943, appellant, at age 33, was appointed a member 
of the Metropolitan Police Department and in 1945, he was assigned to the 
Traffic Division as a motorcycle officer (J.A. 8, 25). While serving in 
that capacity, the Board of Police and Fire Surgeons recommended on 
October 13, 1959, that appellant appear before the Retirement Board for 
consideration for disability retirement. The recommendation stated that 
appellant was 50 per cent disabled as a result of “gouty and mixed hy- 
pertropic arthritis hip, knee ankle" (J. A. 28). 


On October 13, 1959, the Retirement Board conducted a hearing at 


which a letter from James A. O'Keeffe, M.D., under date of October 12, 


2 Section 4-526, D. C. Code, 1961. The difference is that a 
police officer retired for disability incurred in line of duty is entitled 
to an increased pension. 


1959, addressed to the Board of Police and Fire Surgeons, was read into 


the record. The letter reads: 


Private Joseph R. Hyde, a member of the Metro-~ 
politan Police Department, has been under my professional 
care for the past two years. 


The diagnosis is gouty and mixed hypertropic: 
arthritis of the hip, knee and ankle. 


Adequate and prolonged therapy by the undersigned 
and of competent specialists has failed to rehabilitate 
this officer. 


He is unable to further perform his duties as a 
policeman and should appear before the Retirement 
and Relief Board in consideration of retirenient. 
The disability rating is 50 percent. 


It is my professional opinion that this officer's 
arthritis is caused by or aggravated by his duties 
in the Metropolitan Police Department (J. A.) 12, 14). 


Appellant testified that he had suffered from the condition described 
by Dr. O'Keeffe for the past eight or nine years and that it seemed to be 
getting worse (J..A.15). Appellant attributed his disability to injuries 
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received while assigned to motorcycle duty, but he was unable to recall 


any specific instances of injuries (J. A. 15,16). In this regard he said: 

""* * * The only thing I can figure, by being on the right side, it [his 

disability] could have been from cranking the motorcycle. * ee (J, AL 15). 
Appellant's personnel record disclosed that the only injury received 

in the performance of duty occurred on May 7, 1953. It appears that 

appellant, at that time, sprained his right knee when his motorcycle 


engine backfired causing the starter pedal to kick back. | The injury was 
described as being "not serious" (J.A. 11). Records of the Police 


and Fire Clinic disclose that as a result of the accident! appellant was on 


sick leave for ten days and that he was treated for a contusion of the right 
knee (J.A. 9). 

The Police and Fire Clinic records also reveal that appellant was 
treated for other injuries, but that such injuries were not indicated as be- 
ing received in the performance of duty. In 1948 he was treated for con- 
tusions of the left and right knee, and in 1949 for a sprained left knee 
(J.A. 9). Beginning in 1950 and continuing through May 22, 1959, when 
appellant went on his final sick leave, he was treated on numerous occasions 
for sciatica, gout, gouty arthritis or arthritis of both legs (J. A. 9, 10). 

During the hearing before the Retirement Board, appellant re- 
ferred to medical reports not appearing in the personnel file, but which 
he claimed would support his contention that he was entitled to be retired 


for disability incurred in line of duty (J.A. 16, 19-21). The hearing was 


continued until April 21, 1960, at which time such reports from Eugene J. 


McDonald, M.D., and Darrell C. Crain, M.D., were considered (J.A. 30). 
Dr. McDonald merely reported the results of his examination 
without diagnosis! His report showed that X-rays were taken of appellant's 
lumbar spine, right hip and right knee; that certain discs in the spine 
were roughened possibly due to an old trauma, and that there was no 


evidence of damage to the hip and knee (J.A. 31, 32). 
Dr. Crain diagnosed appellant's condition as "* * * first, gout 
which is now going into a chronic state and second, some early osteo- 


arthritis incident to his age."" Dr. Crain was of the opinion that appellant 


had had the gout for ten years duration, with increasing difficulty, 


indicating a beginning state of chronic gouty arthritis (I .A. 32, 34). The 


critical paragraph of Dr. Crain's report clearly shows that, while appellant 


seemed to think his ailment derived from some injury, it was not that 


at all, but was attributable to a pathological condition, which is 


commonly known to exist in many people. The paragraph reads as follows: 
His chief complaint and present illness: | 
"Painful joints. Onset approximately 10 years ago, 
when the patient suddenly developed an acutely 
swollen knee. This was painful and red. He isa 
motorcycle policeman and felt that he probably had 
unconsciously injured it. He stayed off from work 
for several days and the condition cleared. However, 
within a few months a similar attack recurred. After 
he had had several attacks in a year he was sent by the 
Policemen's Clinic for studies and it was found that 
he had an elevated uric acid. He was put on Colchicine 
and says that following the starting of this drug he had 
fewer attacks. Nevertheless the same thing recurred 
off and on but at less frequent intervals. That is to say 
he would again have acutely swollen right knee or a 
right ankle. This situation continued almost 10 years 
unti! May of this year. On May 2, he again hada 
severe attack and when this continued he was finally 
hospitalized at Providence Hospital about May 27, 
remaining there until June 5. He says that when he 
went in only the knee was involved. He was|then 
started on Cortisone and very shortly thereafter the 
right ankle and the right hip became involved, too. 
Cortisone was discontinued and he was put back on 
Colchicine which he has continued to the present time. 
There has been some modest improvement in the 
condition, but he still has pain and swelling jin the right 
knee, causing him to limp when he walks" (J. A. 33). 


Dr. Crain then recommended the following treatment: 
1. Read Gout Book. 
2. Adhere closely to diet. 
3. Today inject right knee with Hydrocortisone. 
4. Start Butazolidin, taking 600 mgm today and 
800 mgm the next three days. 
5. Report in four days for further injection and at 
that time decrease Butazolidin dosage (J.A. 34, 35). 
Neither report indicated in any way that appellant contracted gout 
or osteoarthritis as a result of any injury incurred in line of police duties. 
Or May 12, 1960, the Commissioners, relying upon the recommen- 
dation of the Board of Police and Fire Surgeons, approved excessive 
sick leave for appellant. The leave was approved on the basis of the 
statement that appellant's sickness which, at that time was described as 
"phlebitis rt. leg” and "gouty arthritis’ was a direct consequence of 
injury received in the performance of duty (J: A. 13). 
On Apri! 26, 1960, the Retirement Board entered an order which 
reads in the part here pertinent: 
That Joseph R. Hyde, a Motorcycle Private in the 
Metropolitan Police Department, having been found 
physically incapacitated for further duty by reason 
of disability not incurred in the performance of duty as 
a policeman, is hereby retired, to take effect from and 
after April 30, 1960 (J. A. 35, 36). 


Appellant thereupon retained counsel and appealed to appellees 


(Record on appeal: Letter dated May 16, 1960, from Bernard Margolius, 


Esq. to the Board of Commissioners, District of Columbia), and, after 


a hearing which included an examination of the record of the prior pro- 
| 
ceedings, the order of the Retirement Board was affirmied (J. A. 37-59). 
STATUTES INVOLVED 


District of Columbia Code, 1961: 


Section 4-533: 


The Commissioners shall consider all cases 
for the retirement of members and all applications 
for annuities under sections 4-521 to 4-535.; In 
each case of retirement of amember the | 
Commissioners shall certify in writing the physical 
condition of the member for whom retirement is 
sought. The Commissioners shall give written 
notice to any member under consideration by them 
for retirement to appear before them and to!give 
evidence under oath. The proceedings before the 
Commissioners involving the retirement of any 
member, or any application for an annuity under 
sections 4-521 to 4-535, shall be reduced to writing 
and shall show the date of appointment of such 
member, his age, his record in the service, and 
any other information which may be pertinent to 
the matter of such retirement or annuity. The 
Commissioners are authorized to administer oaths 
and affirmations, may require by subpena or 
otherwise the attendance and testimony of witnesses 
and the production of documents at any designated 
place. * * * (Aug. 21, 1957, 71 Stat. 397, Pub. L. 
85-157, § 3). | 


Title I, Administration, Appendix. 


Reorganization Order No. 31 -- Police and Firemen's 
Retirement and Relief Board 


Part I 


Police and Firemen's Retirement and Relief 
Board. -- (a) There is established in the Government 
of the District of Columbia, under the administrative 
supervision of the Director of General Administration 
a Police and Firemen's Retirement and Relief Board, 
to be composed of the following: Personnel Officer, 
Director of Public Health, Corporation Counsel, 

Chief of Police, and Fire Chief. 


x * 


Part M1 


Functions. -- The functions of the Police and 
Firemen'’s Retirement and Relief Board shall 
be to: 


(1) Consider all cases for the retirement and the 
relief of members of the Police and Fire Depart- 
ments of the District of Columbia, * * *. 


(2) * * * [A]ny action taken by the Retirement 
and Relief Board shall be subject to review by the 
Board of Commissioners, including final authority 
to concur in, reject, modify, or reverse such action. 


* * * 


Part IX 


The’ Police and Firemen's Retirement and Relief 
Board established herein is hereby designated, as 
agent of the Commissioners, to make all findings 


of fact necessary in the determination of ae for 
retirement and survivor annuities pursuant to Public 
Law 85-157 [See §§ 4-521 to 4-535, Chap. 5, D. C. 
Code], 85th Congress, as approved August 21, 1957, 
and to take final action in such cases subject to . 
provisions for review set forth in Regresmiaation 
Order No. 31, as amended. 


SUMMARY OF THE ARGUMENT 
It is apparent that, in approving the retirement of appellant 
because of disability incurred other than in the performance of his official 

police duties, appellees acted within the scope of their jurisdiction and 
authority, on the basis of substantial evidence on the wtole administrative 
record, and that they did not act arbitrarily or capriciously. Under no 
theory, therefore, was appellant entitled to the mandatory injunctive 
relief which he sought. 
ARGUMENT 
The administrative determination that el 


disability was incurred other than in the 
formance of duty should not be disturbed 


appeai as it was made in accordance with aw 


is supported by substantial evide ence, and is an 
neither arbitrary nor capricious. 


Appellant does not challenge the legality of the administrative pro- 


cedure followed in this case, nor does he challenge the administrative 


determination that he is physically incapacitated for further duty as a 


police officer. What he does challenge is the validity of the administrative 


decision that his disability was not incurred in the performance of police 
duty. Appellant contends that this determination was arbitrary and 
capricious and not in accordance with the evidence. In this connection 
appellant insists that all of the evidence was to the effect that his dis- 
ability was incurred in line of duty and that no evidence was produced to 
the contrary (Appellant's brief, pp. 14-16). 

Section 4-533, D. C. Code, 1961, provides that the Commissioners 
shall consider all'cases for the retirement of members of the Metropolitan 
Police Department, pursuant to the provisions of §§ 4-526 and 4-527, 

D. C. Code, 1961. Reorganization Order No. 31, Part Ill (1), D. C. 
Code, 1961, Title 1, Administration, Appendix, p. 100, delegated the 
Commissioners’ duty of considering such retirement cases to their agent, 
the Police and Firemen's Retirement and Relief Board. Part III (2) of 


the Reorganization Otder provides: 


* * * [A]ny action taken by the Retirement and 
Relief Board shall be subject to review by the Board 
of Commissioners, including final authority to concur 
in, reject, modify, or reverse such action. 


And, in Part IX of that same Order, it is further provided that the Retire- 
ment Board is designated, as agent of the Commissioners, to make any 


findings of fact necessary in the determination of eligibility for retirement. 


The above provisions establish that the decision of the question of 
whether a police officer, in a case such as this, is to be retired under 
§§ 4-526 or 4-527 is a matter of judgment vested in the Commissioners. 
If such decision is made in accordance with law, it cannot be disturbed. 
This principle, that the judicial power will not be interposed either by 
mandamus or injunction to direct or control public officers in matters 
committed to their discretion, is firmly established. Hammond v. Hull, 
76 U.S. App. D.C. 301, 131 F. 2d 23; Hunter v. McLaughlin, 102 U.S. App. 
D.C. 293, 252 F. 2d 857; Proctor & Gamble Co. v. Coe, 68 App. D.C. 
246, 96 F. 2d 518. 
As support for his contention that appellees' decision was arbitrary 
and capricious and without support in the evidence, appéllant relies first 
on Dr. O'Keeffe's letter. The letter, introduced at the hearing before 
the Retirement Board, states, in pertinent part: "It is my professional 
opinion that this officer's arthritis is caused by or aggravated by his 
duties in the Metropolitan Police Department’ (J.A. 12, 14). But, as 
will be shown, the letter was of little, if any, value to appellant. 
In determining whether appellant was eligible to the more 


favorable retirement provided by § 4-527, the appellees were bound to 


decide whether the facts were such that the provisions of that section 


were applicable. Section 4-527 provides: 


Whenever any member is injured or contracts a 
disease in the performance of duty or such injury 
or disease is aggravated by such duty at any time 
after appointment and such injury or disease or 
aggravation permanently disables him for the 
performance of duty * **. [Emphasis supplied. ] 


The above language clearly provides for retirement in only two situations: 
(1) when a finding is made that an officer is permanently disabled as 
a result of injury or disease contracted in the performance of duty; and 
(2) when a finding is made that an officer was injured or contracted 
a disease in the performance of duty and was not permanently disabled, 
but that subsequently during the performance of duty such injury or 
disease was aggravated so as to permanently disable him. 

Dr. O'Keeffe's letter was undoubtedly considered in the light 
of Section 4-527. Paraphrasing Dr. O'Keeffe's language, appellant's 
arthirtis was contracted in the performance of police duties, or, in the 
alternative, his arthirtis was contracted in some other manner and there- 
after aggravated by such police duties. Because of the ambiguity in the 
letter, Dr. O'Keeffe's statement, instead of supporting appellant's 
contention, raised considerable doubt whether he is entitled to be retired 
under Section 4-527, as he contends. 

Appellant points to his own testimony as support for his position. 


He testified that he had been assigned to motorcycle duty since 1945 
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(J. A. 17); that he "cranked" or started his motorcycle by depressing a 
foot lever 30 or 40 times during a tour of duty (J.A. 20); that he had 
received injuries mainly to his right side as a result of the motorcycle 


engine backfiring (J. A. 15); and, that he attributed his present condi- 


tion to the injuries he received as a motorcycle officer (J.A. 15-17). 


But, in spite of appellant's protestations, he was unable|to recall any 
specific accidents that could reasonably have caused his| disability. His 
personnel record discloses only that on one occasion, in 1953, he complained 
that his right knee was injured, but not seriously, as a result of the back- 
firing of his motorcycle engine as described (J.A. 11)./| 
Significantly enough, Dr. McDonald's X-ray views did not disclose 
incidents of trauma or injury to appellant's right hip or knee. What was 
revealed was evidence of an old trauma of the spine. Appellant, however, 
apparently does not have arthritis of the spine (J. A. 31, 32). Dr. Crain 
reported that appellant had for the past 10 years suffered from gout and 
osteoarthritis, and that in his opinion, they were incidental to his age 
(J. A. 32-35). 
Appellees had before them an ambiguous letter by Dr. O'Keeffe, 
appellant's indefinite testimony, a report of an inconsequential injury 
received in 1953 in performance of duty, reports of other inconsequential 


injuries received other than in the performance of duty, |and the reports of two 
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doctors which indicated that appellant's disabling condition was not caused 
by injury received in the performance of duty but was a condition existing 
since 1950, some three years prior to the only injury received in 
performance of duty. 

Thus, appellees, considering the record as a whole, could have 
reasonabiy concluded, as they undoubtedly did, that the condition which 
finally disabled appellant from further performance of police duty was a 
progressive degenerative condition of gout and osteoarthritis of some ten 
years duration and incident to his age. Further, that the injury which 
occurred in performance of duty and the other injuries which were not 
incurred in performance of duty were of minor nature insofar as they 
effected appellant's debilitating condition. 

In Ruedlinger v. Long, _ __ Mo. App. __,, 283 S. W. 2d 889, a 
case similar to the instant one, a police officer claimed he was entitled 
to retirement for disability incurred in line of duty. The officer, suffering 
from osteoarthritis of the right hip, contended that his condition became 


disabiing only when aggravated by a series of injuries received while on 


police duty. 3 The medical testimony before the Retirement Board was 


3 The St. Louis retirement statute, unlike ours, provides for 
retirement when an officer becomes incapacitated due to an injury received 
in line of duty which aggravates a pre-existing condition not incurred in 
line of duty. 


to the effect that the arthritis had an infectious origin which probably 
developed over the years or which may have been caused by injuries. 

The court ruled that, on the basis of all the evidence, the Board could 
have justifiably found, as it did, that the officer's condition was not 


incurred in line of police duty. The court concluded by saying at p. 893: 


The question brought here for review is whether 
the decision disallowing relator's claim is supported 
by competent and substantial evidence upon the whole 
record, or is arbitrary, or for any other Beason 
unauthorized by law. * * * 


See also: Board of Firemen's Relief and Retirement Fund Trustees of 


| 
Houston v. Marks, 150 Tex. 433, 242 S. W. 2d 181, 27 A.L.R. 2d 


| 
965; Benedict v. Board of Police Pension Fund Commissioners of 


| 
Seattle, 35 Wash. 2d 465, 214.P. 2d 171, 27A. L.R. 2d 992. 


It is the position of appellees that the rule of law applied in the 
Ruedlinger case is applicable here. Since there is no evidence in the 
record that appellant's disabling condition grew out of any injury or 
disease contracted in the performance of police duty, and since the order 
retiring appellant for disability not incurred in line of duty pursuant to 
Section 4-526, D. C. Code, 1961, is supported by substantial evidence 
on the whole record, and is neither arbitrary nor capricious, it is in 


accordance with law and should not be distrubed. Universal Camera Corp. 
Se ee ee 


vy. National Labor Relations Board, 340 U.S. 474, 95 L. Ed. 456, 71S. Ct. 


456; Swayne and Hoyt v. United States, 300 U.S. 297, 81 L. Ed. 659, 
57 S. Ct. 478; National Labor Relations Board v. Babcock and Wilcox Co. , 
351 U.S. 105, 100 L. Ed. 975, 76S. Ct. 679; United States Fidelity and 


Cuaranty Co. v. Britton, 106 U.S. App. D.C. 58, 269 F. 2d 249; Brodie 


v. Young, 77 U.S. App. D.C. 169, 133 F. 2d 406. 


Admittedly, the question presented to appellees in this case was a 
cicz2 and difficult one. But, simply because a different result could, 
perhaps, have been reached, does not either compel or admit of a decision 
»y this Court that the doubt should have been resolved in appellant's 
favor, as he contends (Appellant's brief, p. 26). Nor does it establish 
that the decision as'made by appellees was in any way arbitrary or 
capricious, without support in the evidence, or contrary to the law. 
Benedict v. Police Pension Fund Commissioners of Seattle, supra. 

Appellant relies heavily on Crawford v. McLaughlin, 109 U.S. 

App. D.C. 264, 286 F. 2d 821 (Appellant's brief, p. 20). But that case, 
similar only in that it is also a police retirement case, is easily distinguish- 
able from the instant case because of the absence in the administrative 
record of any substantial evidence that appellant's disability was a 


consequence of any act within the performance of official duty. 
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Appellant contends next that b2cause appellees granted him 
excessive sick leave by approving a certification of the Board of Police 
and Fire Surgeons that he was entitled to such leave due to disability 
incurred in performance of duty (J. A. 13), appellees should not there- 


| 
after be heard to say that the disability was incurred other than in the 
| 


performance of duty. This contentior. is without substance. Members of the 
Board of Police and Fire Surgeons are authorized by regulation 4 to make 
recommendations, in cases where injury or disease is Koitvanted in 
performance of police duty, that the cisabled officer be granted sick leave 
in excess of thirty days or that he receive at District expense medical 
reatment not available in District of Columbia facilities. But such 
authority is limited as stated and cannot be construed as justification for 
usurping the functions of the Retirement Board or of the Commissioners in 
the determination of the eligibility of a police officer for retirement. AS 
demonstrated previously, determining eligibility of a sbliee officer for 
retirement is a function vested solely in the appellees or their designated 
agent, and the delegated agent is the Retirement Board, 
Appellant contends finally that the burden of proving that he was 


entitled to the more favorable retirement under § 4-527, D.C. Code, 1961, 
| 


was improperly imposed on him (Appellant's brief, pp.| 24, 25). There is 
| 


4 Metropolitan Police Department Manual, Chapter 38, § 9. 
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no foundation in the record for this assertion. All that the record shows 
is that appellant was given every opportunity to supplement Departmental 
records concerning his disability. It is quite apparent that both the 
Retirement Board and the Commissioners considered every bit of 
evidence up before them and evaluated all of it, with the purpose of 
arriving at a fair and equitable conclusion without any regard for the 
question of the burden of proof. Moreover, it is plain that whatever view 
be taken of this contention it is immaterial. As stated above, appellees' 
decision is entitled 'to be upheld if it is not arbitrary or capricious, if, 

as clearly appears from the whole record, it is based on substantial 


evidence, and if it is in accordance with the law. 


CONCLUSION 
Since the decision of the appellees clearly meets all of the fore- 
going criteria, it is respectfully submitted that the judgment appealed from 


shouid be affirmed. CHESTER H. GRAY, 


Corporation Counsel, D. C. 
MILTON D. KORMAN, 
Principal Assistant 
Corporation Counsel, D. C. 
HUBERT B. PAIR, 
Assistant Corporation 
Counsel, D. C. 
H. THOMAS SISK, 
Assistant Corporation 
Counsel, D. C. 


Attorneys for Appellees, 
District Building, 
Washington 4, D. C. 
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JOINT APPENDIX 


[Filed December 15, 1960] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH R. HYDE 
6015 44th Avenue 
Hyattsville, Maryland 


Plaintiff 


vs. Civil Action No.) 4076-60 

ROBERT E. McLAUGHLIN 

MARK SULLIVAN, JR. 

F. J. CLARKE 

BOARD OF DISTRICT OF 
COLUMBIA COMMISSIONERS 

District Building 

14th and E Streets, N. W. 

Washington, D.C. 


Defendants 


NS we SSE Se 


COMPLAINT TO SET ASIDE COMMISSIONERS ORDER, 
FOR AN INJUNCTION AND OTHER RELIEF | 


1. Jurisdiction. The jurisdiction of this Court is based upon and 
invoked under Title 11, Section 306 of the D. C. Code (1951 Ed.) and 


under its general power and equitable jurisdiction in that this suit in- 


volves action on the part of the defendants in violation of|the rights of 
the plaintiff which has, and if not enjoined, will continue to cause him 
irreparable and incalculable damage. | 
2. Plaintiff. Plaintiff is a citizen of the United States, a resident 
of the State of Maryland and was a member of the Metropolitan Police of 
the District of Columbia for approximately 17 years prior to his retire- 
ment for disability in 1960. 
3. Defendants. The defendants, Robert E. McLaughlin, Mark Sul- 
livan, Jr., F. J. Clarke, are members of the Board of Commissioners 


of the District of Columbia. 
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4, Plaintiff Incurred Disability in the Line of Duty. Plaintiff was 
a motorcycle policeman during approximately 15 of the 17 years he was 
a member of the Metropolitan Police Department. At the time of his ap- 
pointment he was in good health and passed the physical examination given 
at that time and the subsequent examination at the end of his first year of 
service without reservation. In the year 1948 and on numerous occasions 
thereafter, while acting as a motorcycle policeman, plaintiff sustained 
numerous injuries to his knees and legs while on duty. Since 1948, 
plaintiff has suffered from conditions and arthritis of his legs and knees 
almost continuously and, as a result thereof, was from time to time 
treated by the Board of Police and Fire Surgeons, which conditions be- 
came gradually worse and ultimately resulted in plaintiff's inability to 
perform his duties as a police officer. From May 22, 1959, until the 
time of his retirement, plaintiff was on sick leave due to arthritis prin- 
cipally of his hip, knee and ankle. As a result of the aforementioned 
condition, plaintiff was recommended for retirement by Dr. James A. 
O'Keefe, a member of the Board of Police and Fire Surgeons, for dis- 


ability incurred 'in the line of duty, which recommendation read as follows: 


"Private Joseph R. Hyde, a member of the Metropolitan 


Police Department, has been under my professional care 
for the past two years. The diagnosis is gouty and mixed 
hypertrophic arthritis of the hip, knee and ankle. Adequate 
and prolonged therapy by the undersigned and of competent 
specialists has failed to rehabilitate this officer. He is 
unable to further perform his duties as a policeman and 
should appear before the Retirement and Relief Board 
in consideration of retirement. The disability rating is 
50 percent. It is my professional opinion that this officer's 
arthritis is caused by or aggravated by his duties in the 
Metropolitan Police Departme nt.” 
Plaintiff sustained no other accidents or injuries of any consequence 
prior to or while a member of the police force except as hereinabove 


mentioned. 
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5. Action of Retirement and Relief Board. As a result of plaintiff's 


aforementioned disability incurred in the line of duty and the recommenda- 


tion of Dr. James A. O'Keefe, plaintiff petitioned the Police and Firemens 
Retirement and Relief Board, a board under the supervision and juris- 
diction of the defendants, for retirement on the basis of disability incurred 
in the line of duty, which, if granted, would have resulted in plaintiff 
having been retired on the basis of % of his base pay at the time 
of retirement, the proceeds of which are not subject to Federal or State 
income tax. On November 5, 1959, a hearing was held before said board. 
The only medical testimony at the hearing was the report of Dr. James A. 
O'Keefe hereinbefore quoted, with the exception that the plaintiff testified 
that he had been examined by a specialist at the request of the Board of 
Police and Fire Surgeons, which specialist had indicated that his condition 
was in substance due to an old injury which had settled ina joint. At this 
hearing, plaintiff presented other evidence which indicated that his afore- 
mentioned disability was incurred in the performance of his duty as a 
motorcycle policeman and there was little, if any, evidence to the con- 
trary. Despite these facts the said Board by an order dated April 26, 
1960, stated in part as follows: 

"That Joseph R. Hyde, a motorcycle private in the|Metro- 

politan Police Department has been found physically in- 

capacitated for further duty by reason of disability not in- 

curred in the performance of duty as a policeman,|is hereby 

retired, to take effect from and after April 30, 1960." 

6. Plaintiff's Appeal Rejected by Commissioners .| Thereafter, on 
May 16, 1960, the plaintiff appealed the aforementioned order of the 
Board to the defendants contending in substance that the action of the 
Board was arbitrary and not supported by the evidence and that he should 
have been retired on the basis of disability incurred in the line of duty. 
On October 20, 1960, plaintiff was afforded an oral hearing before the 
aforementioned Commissioners on the aforementioned appeal at which 
hearing there was no competent testimony which would indicate that plain- 
tiff's disability was not incurred in the line of duty and there was substantial 
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evidence that his disability was incurred in the line of duty. Neverthe- 
less, defendants, on December 1, 1960, notified the plaintiff, through his 
counsel, that they had "voted to sustain the action of the Police and Fire- 
mens Retirement and Relief Board in ordering the retirement of Pvt. 
Hyde for disability not incurred in the line of duty.” 

7. Plaintiff's Irreparable Injury. As a result of defendants’ action 
as aforesaid, the plaintiff has been retired for disability not incurred in 
the line of duty and receives, instead of the amount mentioned above, 

% of his base pay at the time of the retirement which is or will 
be subject to income taxes and he has lost other benefits as a result 
of which he has been irreparably injured. Plaintiff has done all that is 
required by law in order to receive the retirement annuity allocated to 
policemen who are retired due to disability incurred in the performance 
of duty, but nevertheless, the said annuity to which he is entitled has been 
denied him and he will continue to suffer this loss throughout the remain- 
ing years of his life and plaintiff has no other source of relief from de- 
fendants' action except by way of appeal to a Court of equity. 

8. Defendants' Action Arbitrary. The defendants’ action in sus- 
taining the decision of the Retirement Board is completely arbitrary, 
unsupported by the evidence before the Board and before the defendants, 
and completely disregards the medical testimony of the aforementioned 
Dr. James A. O'Keefe of the Board of Police and Fire Surgeons of the 
District of Columbia. In addition thereto, defendants have ignored D. C. 
Code, Title 4, Section 526 providing for retirement and placing the burden 
upon the defendants to find that an officer has "become disabled due to 


injury received or disease contracted other than in the performance of 


duty’”’ in order to retire the officer for disability other than in the line 
of duty in that there is nothing in the record before the defendants to 
establish that the condition from which the plaintiff is suffering is due 
to disease or injury contracted other than in the performance of his 
duty. 
WHEREFORE, the premises considered, plaintiff prays as follows: 
1. That process issue out of this Honorable Court directed to said 
defendants requiring them to answer the exigencies of this complaint. 
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2. That the transcript of proceedings before the Police and Fire- 
ments Retirement & Relief Board and before the aot odant be made a 

part of the record in this case. 

3. That the proceedings before the defendants be reviewed by this 


court as to the conclusions of law therein contained and as to the facts 
and conclusions of facts which are within the jurisdiction of this Honor- 
able Court and that a proper decree be granted plaintiff as he may be in 
law entitled to. | 

4. That an injunction, pendente lite and permanently, issue out of 
this Honorable Court requiring the defendants to set aside that portion 
of their order of December 1, 1960 which declared that plaintiff's disability 
was not incurred in the line of duty, and to make the necessary arrange- 
ments to award the retirement annuity and other benefits to which the 
plaintiff is entitled under the law and pursuant to the testimony in the 
record of this cause. | 

5. That the plaintiff have such other and further aries as to the 
Court may seem just and proper. 

/s/ Joseph R. Hyde 


({Jurat] 

/s/ Bernard Margolius 

/s/ Carleton U. Edwards, II 
/s/ Ralph H. Deckelbaum 
Attorneys for Plaintiff * * * 


[Filed Jan. 19, 1961] 
ANSWER OF DEFENDANTS 
First Defense | 
The complaint fails to state a claim against the defendants upon 


which relief can be granted. 


Second Defense | 
1. The defendants say that the allegations ~ in paragraph 


numbered 1 of the complaint are conclusions of law to which no responsive 


pleading is required. However, if answer be required, the same are 
denied. 

2 and 3. The allegations contained in paragraphs numbered 2 and 
3 of the complaint are admitted. 

4. In answer to paragraph numbered 4 of the complaint, the de- 
fendants deny that plaintiff's disability was incurred in the line of duty; 
admit that plaintiff was employed as a motorcycle policeman of the 
Metropolitan Police Department for approximately 15 years and that he 
passed the physical examination given at the time of his appointment; 
say that they are without knowledge or information sufficient to form a 
belief as to the truth of the allegations in said paragraph that at the time 
of his appointment plaintiff was in good health and that he passed the 
physical examination given at the end of his first year of service; deny 
the allegations contained in the fourth, fifth, and sixth sentences of said 
paragraph; deny the allegations contained in the seventh sentence, but 
admit the quoted portion of Dr. O'Keefe's report as set out therein; and 


say in answer to the last sentence of paragraph numbered 4 of the com- 


plaint that they are without knowledge or information sufficient to form 
a belief as to the truth of the allegations contained therein. 

5. In answer to the allegations contained in paragraph numbered 
5 of the complaint, defendants deny that plaintiff's disability was incurred 
in the performance of duty; admit that on November 5, 1959, the Police 
and Firemen's Retirement and Relief Board conducted a hearing on the 
recommendation of the Board of Police and Fire Surgeons that plaintiff 
be retired for disability; deny plaintiff's characterization of the evidence 
adduced at the hearing before the Police and Firemen's Retirement and 
Relief Board, and say that the transcript of testimony and the documentary 
evidence received constitute the record of the Board and substantially 
supports the decision of said Board; and admit the accuracy of the quoted 
portion of the Board's report as set forth in paragraph numbered 4 of the 
complaint. 

6. The defendants, in answer to the allegations contained in para- 
graph numbered 6 of the complaint, deny that there was "no competent 
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testimony which would indicate that plaintiff's disability was not incurred 
| 
-in the line of duty;"' deny that there was substantial evidence that his dis- 


ability was incurred in the line of duty; and admit the remaining allegations 
| 


contained in said paragraph. 
7. The defendants assert that they are not required to answer the 
first sentence of paragraph numbered 7 of the complaint, |inasmuch as the 


copy of the complaint which has been served upon defendants does not con- 


tain any percentage figure of plaintiff's base pay and is improperly pleaded. 
However, if answer be required to that portion of the complaint, the same 
is denied. Moreover, the defendants deny that plaintiff has been irrepar- 
ably injured by their order retiring him for disability not incurred in the 
performance of duty, and deny that he is entitled to be retired for disability 
incurred in the performance of duty. | 
8. The defendants deny that their action was arbitrary or unsupported 
by the evidence or that they completely disregarded the medical testimony 
presented to them as alleged in paragraph numbered 8 of ‘the complaint. 
The remaining allegations contained in said paragraph are conclusions of 
law to which no responsive pleading is required. However, if such be re- 
quired they are denied. 


Further answering the complaint, defendants deny all allegations to 


the effect that their decision was arbitrary or unreasonable and deny all 
other allegations not specifically admitted or otherwise answered. 

Third Defense | 

Defendants say that plaintiff failed to sustain the burden of proving 

by substantial evidence that the disability complained of was incurred in 

the performance of duty. 


/s/ Chester H. Gray 
Corporation Counsel, D. C., 
i 


/s/ John A. Earnest 
Assistant Corporation Counsel, D. C., 


/s/ William F. Patten 
Assistant Corporation Counsel, D.C., 


Attorneys for the! Defendants, 
* ex 


[Filed Sept. 1, 1961] 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

The plaintiff moves the Court to enter Summary Judgment in his 
favor on the ground that consideration of the pleadings and other matter 
on file demonstrates that there is no genuine issue as to any material fact 
and that the plaintiff is entitled to Judgment as a matter of law. 

The plaintiff asks that the verified Complaint filed herein and the 
exhibits attached hereto be by reference incorporated and made a part of 
this Motion. 

/s/ Bernard Margolius 
/s/ Carleton U. Edwards, I 


/s/ Ralph H. Deckelbaum 
Attorneys for Plaintiff 


PLAINTIFF'S EXHIBIT "A" 


METROPOLITAN POLICE DEPARTMENT 
WASHINGTON, D.C. 
BOARD OF POLICE AND FIRE SURGEONS 


MEDICAL SURVEY REPORT ON: JOSEPH R. HYDE 
Date of Birth May 3, 1909 Date Appointed 
Age Last Birthday _33 Present Assignment 
General Grits 
Mentality O.K. 
Weight : 153 Height 70'/4" 
Ishihara Vision 
Hearing Vv. Heart 
Teeth | Tonsils 
Kidneys Skin 
Wasserman Negative Blood Pressure 
Digestion OK 
Organs of Respiration OK 
FINDINGS AND RECOMMENDATIONS: O.K. for appointment. 
Respectfully submitted, 
Board of Police & Fire Surgeons 


By: /s/ _J.A. O'Keeffe 
Secretary 


O.K. 


————_—__—_——— 


Date: April 27, 1943 
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PLAINTIFF'S EXHIBIT "'F" 


BEFORE THE POLICE & FIREMEN'S 
RETIREMENT & RELIEF BOARD P.D. 18.4314 


November 5, 1959 
IN RE: Disability retirement of Private Joseph R. Hyde, Traffic 
Division, Metropolitan Police Department. 
THE BOARD: 


Victor A. Howard, Chief, Administration & Safety Division, Acting 
Chairman. 

George C. Updegraff, Assistant Corporation Counsel, D.C. 

Dr. Arthur E, Cliff, Chief, Health & Examining Service. 

Carl P. Pool, Deputy Fire Chief, D. C. Fire Department. 

John J. Agnew, Deputy Chief of Police, Met. Police Dept. 


PRIVATE JOSEPH R. HYDE 
testified under oath as follows: 
BY MR, HOWARD: 
Q. Mr. Hyde, what is your full name and address ? A. Joseph R. 
Hyde, 6015 - 44th Avenue, Hyattsville, Maryland. 
DR. MAURICE MENSH 
testified under oath as follows: 
BY MR. HOWARD: 

Q. Dr. Mensh, will you tell us about Mr. Hyde? A. (Reading letter 
from Dr. James A. O'Keeffe) ‘Private Joseph R. Hyde, a member of the 
Metropolitan Police Department, has been under my professional care for 
the past two years. The diagnosis is gouty and mixed hypertrophic arthritis 
of the hip, knee and ankle. Adequate and prolonged therapy by the under- 
signed and of competent specialists has failed to rehabilitate this officer. 
He is unable to further perform his duties as a policeman and should ap- 
pear before the Retirement and Relief Board in consideration of retirement. 
The disability rating is 50 percent. It is my professional opinion that this 


officer's arthritis is caused by or aggravated by his duties in the Metro- 


politan Police Department.” 
PRIVATE HYDE 
BY MR. HOWARD: 
Q. Are you married, Mr. Hyde? A. Yes, sir. 


15 


Q. What is your wife's name? A. Inez. 

Q@. Is this the first and only marriage for both you and Mrs. Hyde? 
A. Yes, sir. | 

Q. Neither of you have ever been married previously? A. No, sir. 

Q. Are there any children of the marriage? A. nt 

Q. Will you give me the name of that child and his age, and if he's 
under 18, his date of birth? A. He's Richard D. Hyde, 24 years old. 

Q. He's self-supporting? A. He goes to Maryland University right 
now. He was born July 2, 1935. | 

Q. The record shows that you were born May 3, 19 9, appointed to 
the Police Department June 16, 1943 and have served ees in the 
Department since that time. Is that correct? A. That’ s correct. 

Q. Prior to being appointed to the Police Force, did you have any 
Federal or District Government service or any military service? A. None. 

Q. Your total creditable service is your service with the Depart- 
ment? A. That's right. | 

Q. Are you familiar with the provision of the law which permits you 
to accept a reduced pension, which would be added to the pension your wife 
would receive , should she survive you? A. I'm not too familiar with that, 
no, sir. | 

Q@. You can, if you wish, accept a 10% reduction in the pension you 
receive so your wife, who would get a pension anyway , if she survived 
you, would have that amount added to her pension. A. I would rather take 
the full pension, I would have to. | 

BY DR. CLIFF: 

Q. Would you tell us, as far as you know, what is the connection be- 
tween your work and these conditions you have? A. T've| had this for about 
eight or nine years and it seems to be growing worse. The only thing I can 
figure, by being on the right side, it could have been from cranking the 


motorcycle. I've had several injuries -- the bad ones --| seems to me that 
| 


that side of my body is getting all the trouble. 
Q. Do you recall any specific injury or accident ? A. No, sir, I can't 


i 
remember the exact dates. | 
| 
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MR. HOWARD: How about approximately? A. I think about two 
years ago I had one, a pulled ligament. 

MR. HOWARD: What happened then? A. I was cranking the motor. 
It swelled up after that and of course I was off for a while, I don't know 
how long. 

MR. HOWARD: Any other incidents? A. No, I can't think of any. 

I had one other accident but it didn't seem to involve that part. 

DR. CLIFF: (Reading from sick record card) February 15, 1948 - 
contusion right knee - 3 days; February 22,19 58 - 13 days - contusion 
left knee; March 15,1949 - 7 days - sprain left knee; September 26, 1950 - 
7 days - arthritis, gouty; October 9, 1950 - 13 days - contusion left 
shoulder and left arm --" A. Knee. 

DR. CLIFF:' You had ten days in 1953 for contusion of -- A. Knee. 

DR. CLIFF: Plus a number of other entries just for gouty arthritis. 
Are you on duty now? A. No, sir. 

BY DR. CLIFF: 


@. How long since you have done regular duty ? A. I went in the 
hospital on the 30th of May; I went off duty on the 22nd of May, and came 
out on June 7th. 


Q. Did you go back to work then? A. No, sir. 

Q. You haven't been back? A. No, sir. I went toa specialist, Dr. 
Crain; on Connecticut Avenue for about six weeks. 

Q. Did he submit a report to the Police Board? A. He sent one back 
to Dr. O'Keeffe, yes, sir. 

Q. What did Dr. Crain think about the connection with duty, or did 
he discuss it with you? A. He said it was from an old injury -- that the 
condition settled in the joint where there was an injury of the joint at some 
future date. He said it could have happened that way. 

@. Have you ever had any serious injury or difficulty with your knees 
or legs secondary to any outside activities with your Department work ? 
A. No, sir. 

BY MR. UPDEGRAFF: 
Q. Did you ever have any injury to your hip? A. No, sir. 
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Q. How long have you been riding a motorcycle for the Department ? 
| 
A. Since 1945. | 


Q. Were you riding a motorcycle before that? A. No, sir -- I may- 
be did when I was a kid. 


Q. Maybe? A. I know I did when I was a kid. | 
Q. Did you ever have any fall or injury riding a motoreyele before 


you came onthe Department? A. No, sir. | 
Q. What sort of motorcycle did you ride before youl came on the De- 
partment? A. Harley-Davidson, a small type. I rode it when I went to 
school. 
Q. What are your complaints now, specifically ? Al Two types of 
arthritis, one is gouty -- 
Q. Where is that settled? A. In my hip and Heel lacs and right ankle. 
Q. You claim that to be a result of performance of police duty or not? 
A. I think so. 
Q. What makes you say that -- what evidence do you have? A. The 
only thing I can say is if I stay off of it and don't crank a motor it seems 


to get better. 
Q. You crank it with your foot? A. Knee and foot. 
Q. How do you use your knee? A. The strain is on the knee. 
Q. If you do it with your foot -- doesn't that have a lever -- they 
don't backfire. A. Yes it does. 
Q. It does backfire? A. Yes, sir. 
Q. Have you ever had it backfire? A. Yes, sir. | 
Q. What happened? A. If you're sitting on the seat it will lift you off. 
Q. Did ittoyou? A. Yes, sir. | 
Q. When? A. I couldn't say. 
Q. You can't remember any specific time? A. Onthe report where 
I went to the clinic to be treated at certain times -- 
Q. Can you pick them out? A. (Referring to sick record card) On 
November 1, 1950, that's possibly one of them. | 
@. Tell us about that, A. I wouldn't know, but I believe that I went 
back. 
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Q. You don't remember? A. No, sir. The other one in May of 1953 -- 

Q. What does that say? A. Contusion of right knee. 

Q. Tell us about that, if you remember? A. I don't remember. 

Q. You don't remember how you got the contusions? A. Evidently 
by cranking the motor. When it swells up right away you know, but if it 
doesn't swell up right there you wouldn't know exactly whether it was a 
sprain or exactly what it was. 

Q. In 1949 -- March 15,1949 -- you sprained your left knee; do you 
remember anything about that? Which knee is it again that you're having 
trouble with? A. The right one. 

Q@. November 1, 1950 -- you say you don't remember but you think 
it might have been one of the times you were cranking the motorcycle -- it 
says "arthritis right knee," that's what the card says. A. Under these con- 
ditions when your knee swells up they just put us off. 

Q. July 4, 1952 it says you had sciatica; which leg was that? A. In 
the first place I don't know what that means. 

DR. MENSH: A pain in the leg. 

[BY MR. UPDEGRAFF:] 

Q. A pain inthe hip andleg. A. I have that now. 

@. Do you remember that pain in 1952? A. No, sir. I've had it for 
the last ten years. 

Q. May 10,1953 it says contusion right knee; how did you get that ? 

A. Probably the same way. 

@. You don’t remember? A. No, I don't remember any specific time. 

Q. January 13, 1954 you had arthritis, gouty, right knee; do you re- 
member that? A. Not any different from the others, sir. 

Q. When was the first time that you ever had any pains in your right 
knee? A. I'd say about nine or ten years ago, but I couldn't tell you the date. 

Q. You had -- February 15th and February 22nd, 1948 you had a rec- 


ord here of contusions of the right knee and contusions of the left knee, both 


in February of 1948. Do you remember that? A. It doesn't stick out in 
my mind. 
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Q. Were you riding a motorcycle in 1948? A. Yes, sir. 

Q. You never crank a motorcycle with your left leg} do you? A. No, 
sir -- I've changed over and cranked it with my left leg, b it you don't us- 
ually do it, sir. | 

Q. Iunderstood you to say you don't crank a motoreycle with your 
left leg? A. No, not ordinarily. 
Q. Did you ever? A. I have, yes. | 

@. When? A. I couldn't tell you. 

Q. Did you get a copy of a memorandum dated October 19, 1959 from 
the secretary of the Retirement Board? A. Yes, Sir. | 

Q. When did you get that? A. Isn't there a date onl that ? 

Q@. This says "J.R.H." -- those are your initials at the bottom -- and 
it says 10-19-59" -- is that the date you read it? A. Yes, sir. 

Q. In that it states, "Private Hyde may be expected to prove a con- 


nection between his official police duties and the disability which incapaci- 


tates him for further duty. In this connection, he may submit any support- 
ing documents (injury reports, statements of fellow officers, etc.) and/or 
testimony of witnesses who have knowledge of the cause of his disability." 
Do you have any evidence to present at this time, or do you have any wit- 


nesses here to testify, or anything further? A. AllI have, sir, is the 


doctor's report. | 


@. The doctor's report that's been read here today? A. Yes, and 
Dr. Crane, who made one and sent it in. | 


Q. Did you make any effort to obtain any evidence to support your 
contention that this was in the line of duty? A. I called br. Crane and he 
said he had sent it in. 

Q. You are relying on Dr. O'Keeffe's report? A.) He was the one 
who was treating me. 

Q. That's the one read by the doctor sitting to your right here today ? 
A. Yes, sir. 

BY DEPUTY CHIEF AGNEW: 


| 
“| 
| 
| 
| 
r 
i 
| 
| 
| 
| 
Q. How long has it been since you've ridden a sc this last 
| 
| 
| 
| 
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time? A. I went off sick at 12:10 P.M. on May 22nd, 1959. 

Q. And you haven't ridden a motorcycle since that time? A. Yes, 
that's right. 

Q. When you walk or stand on your feet you have a recurrence? 
A. It bothers me all the time. 

Q. Particularly when you're on your feet? A. Yes; when I go up 
and down steps it bothers me. 

Q. This card here that the other member of the Board was reading 
from, do you know what that is? A. That's the one where you're treated 
at the Clinic. 

Q. Who makes these notations? A. I don't know. 


BY MAJOR STOVER: (Major Ralph C. Stover, White House 
Police, was present at this hearing in 
connection with another retirement case). 


@. You mentioned going to the hospital between the 30th of May and 
June 7th; what were you treated for? A. Gouty arthritis, and I don't know 
what else he had on there. 

Q. Was that at any particular place or site? A. My right knee and 


ankle, which did swell up. I went in and came out on crutches. 


Q. Ina normal trick of duty, how many times do you crank a motor- 
cycle? A. That would depend. 

Q. How much, roughly? A. Maybe 30 or 40 times. 

Q@. So ina ten year period it would be pretty hard to recall just when 


you used your left or your right foot? A. Yes, sir. 
BY MR. UPDEGRAFF: 
Q. Isn't the crank of the motorcycle on the right side? A. Yes, sir. 
Q. Wouldn't it be quite awkward to crank it with your left foot ? 
A. Yes. 
Q. The gas is on the right handle bar and the spark is on the left? 
A. Yes. 
Q. It would be real awkward to crank it with your left leg? A. Yes. 
BY MR. HOWARD: 
Q. During your service as a police officer, did you have occasion to 


| 
| 
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perform any outside work for hire on a part or a full time} basis in any 
way, shape or form? A. The first year when I went in th 


ment I drove a taxicab for about four months. | 


Police Depart- 


Q. That's the only time? A. That's right. Before I went on a motor, 
in '43, the last part of '43. | 

Q. During that time when you were driving a cab, there were no in- 
cidents out of the ordinary? A. No, sir. 

Q@. We've been asking you a lot of questions; do you| have any ques- 
tions you might like to ask the Board or are there any poihts you would 
like to raise that you feel we haven't covered? A. No, sir. I don't think 
you've missed anything. | 

Q. That will be all then. Thank you. | 


(Witness excused). 


PLAINTIFF'S EXHIBIT "'G" 

Excerpt from letter of Dr. John A. Reed in the case of the dis- 

ability retirement of Det. Sgt. Philip W. Birch, U.S. Park 

Police - re: association of arthritis with police duty. 

''* * * In view of the fact that there has been considerable doubt on 
the part of the Retirement and Relief Board as to the causal relationship 
of arthritis and the performance of duty, I reviewed the medical literature 
on the subject. Recently, I have reviewed a new book entitled 'Trauma 
and Disease' edited by Allen R. Moritz, M.D., Professor of Pathology and 
Director of the Institute of Pathology, Western Reserve University, and 
David S. Helberg, J.D., Research Fellow, Institute of Pathology , Western 
Reserve University. I feel that the data submitted in this| book is of suf- 
ficient weight to allay any impression that arthritis cannot be caused by 
occupation. Many references are given at the end of this chapter (#8) to 
substantiate that arthritis is the result of the par sSernahicl of duty. There 
are many references to trauma, etc., which indicate that occupation of 


certain types may cause arthritis. Furthermore, they state, ‘this form 


(traumatic arthritis) is due to repeated minor trauma or "minute forces 
applied internally or externally, So that no lesion, such as hemorrhage, 
exudation, destruction of cells or necrosis, is immediately evident." ' 
Further they state that the condition ‘can be premature or exaggerated in 
certain occupations, for instance in soldiers, policemen, etc.' They also 


state, 'the second etiological factor not sufficiently stressed as a causal 


agent in this disease (arthritis) is, we must not forget, the strain associ- 


ated with certain unavoidable conditions of working life, such as the emo- 
tional disturbances brought about by anxiety over finances, by the fear of 
losing one’s job, by the paranoid resentment concerning superiors or the 
frustration of seeing working companions advance and progress more rapid- 
ly.!. The authors including Steinbrocker, Hench and Comroe feel that exer- 
tion, trauma even of a very mild type are precipitating factors. The authors 
further recognize that the problem is ‘far from being clear cut and its dis- 
couraging difficulty arises mostly from the fact that, in the individual case, 
it is very hard if not impossible to prove the direct relation between cause 
and effect.’ ’Many authors are of the opinion | the editors state, 'that all 
these morbid entities are notably influenced by trauma.’ The authors further 
state, 'it is, for instance , a well known fact that arthritis shows an espe- 
cially high incidence in groups carrying a high percentage of injuries.’ 

"I am submitting this long detailed reference in view of the fact that 
it is my opinion, and to substantiate my opinion, that arthritis occurring in 
our policemen and firemen is undoubtedly a result of the performance of 
duty or aggravated by the performance of duty due to, not necessarily evi- 
dent reportable trauma, but also due to repeated minor trauma. I have 
taken this stand over a period of many years and I feel that it can be justi- 
fied by medical literature. Many references are available in addition to 


those cited. * * * " 
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[Filed Sept. 1, 1961] 


STATEMENT OF MATERIAL FACTS 
AS TO WHICH PLAINTIFF CONTENDS | 


The plaintiff in support of his Motion for Summary Judgment relies 
upon the verified Complaint and Exhibits filed herein, and in particular on 
the following material facts contained in that record as to which there is 
no genuine issue: 

1. Plaintiff was physically examined and found fully qualified for 

| 
appointment and became a member of the Metropolitan Police Department 
on June 16,1943, and served approximately 15 years as a motorcycle po- 
liceman until his retirement on April 30, 1960. 
2. During plaintiffs service as a member of the Metropolitan Police 


Department he sustained injuries at various times and suffered from arth- 
ritis and gouty arthritis, primarily in his right leg. | 

3. On May 12, 1960, the defendants approved granting of 152 days 
excess sick leave and payment therefor to the plaintiff on a diagnosis of 
phlebitis of the right leg and gouty arthritis and approved the recommenda- 
tion of the Chief of the Board of Surgeons indicating that it was the Board's 
opinion that the said 152 days of sick absenteeism was a direct consequence 
of injury received in actual performance of duty all in accordance with Sec- 


tion 9 of Chapter XXXVIII of the Police Manual for the District of Colum- 
bia promulgated by the D. C. Commissioners. 
4. The only medical testimony before the Police and Fireman's Re- 


tirement and Relief Board and the defendants, dealing with the causal re- 


lationship between plaintiff's injury sustained in the line of duty and his 
disability was that of James A. O'Keeffe, which was as follows: 


"Private Joseph R. Hyde, a member of the Metropolitan Police 


Department, has been under my professional care for the past two 
years. The diagnosis is gouty and mixed hypertrophic arthritis of 
the hip, knee and ankle. Adequate and prolonged therapy by the under- 
signed and of competent specialists has failed to rehabilitate this of- 
ficer. He is unable to further perform his duties as a policeman and 

| 
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"should appear before the Retirement and Relief Board in considera- 

tion of retirement. The disability rating is 50 percent. It is my pro- 
fessional opinion that this officer's arthritis is caused by or aggra- 
vated by his duties in the Metropolitan Police Department." 

/s/ Bernard Margolius 

/s/ Carleton U, Edwards, II 

/s/ Ralph H. Deckelbaum 


ae 


| Filed Sept. 22, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH R, HYDE, 
v. 


WALTER N, TOBRINER, et al Civil Action 4076-60 
Individual Members of the 
Board of Commissioners 
District of Columbia, 
Defendants ) 


MOTION OF DEFENDANTS WALTER N. TOBRINER 
AND F. J. CLARKE, INDIVIDUAL MEMBERS OF 
THE BOARD OF COMMISSIONERS FOR THE DISTRICT 
OF COLUMBIA FOR SUMMARY JUDGMENT 


The defendants Walter N. Tobriner and F. J. Clarke, Individual 
Members of the Board of Commissioners for the District of Columbia, 


Plaintiff 


move the Court for summary judgment in their favor. As grounds there- 
for they state that a consideration of the pleadings and other matters 
filed in this cause demonstrate that there is no genuine issue as to any 
material facts; that the records support the action taken by defendants 
and, therefore, said defendants are entitled to judgment as a matter of 
law. The defendants, by reference, incorporate herein and ask to have 
read as a part hereof, the record of the administrative proceedings re- 
lating to the retirement of Joseph R. Hyde attached hereto as defendant's 
exhibits numbered 1 through 16 consecutively. 


/s/ Chester H, Gray 
Corporation Counsel, D, C. 


/s/ William F. Patten /s/ John A, Earnest 
Assistant Corporation Assistant Corporation Counsel, D.C. 
Counsel, D. C. 


BEST COP\ 


Defendant'sExhibit # 1 


v. D. Form &7 
name HYDE, JOSEPH R. DATE APPOINTED 


PiaceorsintH Bristow, Virginia DATE OF BIRTH 

WHERE NATURALIZED . DATE NATURALIZEDD 
FORMER occuPaTION Route Supervisor civic conoition Married 
epucation Eighth Grade SPECIAL QUALIFicATIONs None 
REVOLVER (waxe ano mo.) COLt 683570 S & W 45-986 pacce no. 199 


MEMBER POLICE RELIEF BENEFICIARY 


ORIGINAL assicnmeny AGministrative Hdqrs. assicneo as Police School 
| 


DATE OF LEAVING SERVICE CAUSE = pei ER 


ASSIGNMENTS, TRANSFERS, PROMOTIONS. COMMENDATIONS. COMPLAINTS. ANO 
DISCIPLINARY ACTION 


Carmichael, on military leave; C.0. 422877, |\dated May 24, 1943. 
Assigned to Police School, Administrative Headquarters. 
$.0. 12/43 | Transferred to the Traffic Division. | 
02.7200 Appointment changed from vice Horace ff, Carmichael on Military Lv. 
to vice Elmer F, Lewis, promoted. (C.0.427038 of 11-16~3) 
01-7233/41 | Promoted to frivate CLASS II. Approved by GeO0 432452 dated 
June 5, 19446 
01.7454 Assigned to duty mounted on motorcycle with additional co pensation. 


A+ | 


the rate of $120 per anmm, eff ive on bna after April 2, 
1945. (Approved by C.C. 451216, dated Aoril 24, 1945) 

5.0. 7 Assignment to remain at the Traffic Division! 

01.7389/43 | Promoted to CLASS III. (Approved by C-0. 452363 of June 5, 19456) 

01.7710/37 | Promoted to CLASS IV. (C.0. 474916 dated June 13, 1946) 

01.8044/35 | Promoted to CLASS V. (c.0. 586897 dated June 6, 1947-) 

02.9695 Commended by rs. marie x. Doggett, 722 10th ot.,N.W. for services 
4n connection with the funeral of irs. Mary |A. Bauers , wife of 
former Det. Szt. Frank Bauers. 
Commended by Mr. James. A. Councilor, Jr., Gen. Chairma, Presidents 
Cup Regatta Asan. with Pvt. Bernard E. Zander for assistance 
during the regatte. 

Qualified 1947 as Marksman; 73% 
Ccamended by Mrs.Vivien MeMahill, 2525 Minn. Ave. S.E. with Prt. 
Normen F. Kreft, for Kindness in assisting a young colored baby to 


the hospital. 


(OVER) 


Defendant's Exhibit #1 


(Cont'd.) 


nN a ee ee a aS SE ORES SE TSS EN 


DATE D 


11-19-47 


1-17-48 


FILE 


Record 


Record 


4-20-48 {02.10310 


O-16-45 


01.8258/44 


| - ASSIGNMENTS. TRANSFERS, PROMOTIONS. COMMENDATIONS. COMPLAINTS, AND 
DISCIPLINARY ACTION 


‘comnended by Mr. G. C. Mandley, Director Treffie Division, Trensport- 
‘ation Activity, Bureau of Navel Personnel, Navy Dept. with several 
other motorcycle officers for the efficient and satisfactory manner 


in which Neval Personnel was escorted to the Neval Academy football 
games played in Baltimore, Md. 
Commended by Mr. warner BE, Pumphrey of the Warner 5, Pusphrey 
Funeral Home, Silver Spring, Md., with Pvts. John F, Corey and Edward 
Le Cave for excellent service rendered while escorting various funeral 
processions. : 
Commended by Mr.LeRoy W. Morrison, U.S.Narcotic Agent, Treasury Dept., 
for "splendid cooperation” and assistance in the shipment of narcotics. 


Promoted to GLASS, VE 4 CQ. PEEF CSAs Vondttr) | 


during funeral of General John J. Pershing, July 1c, 1948 
Qualified 1949 as Sharpshooter 
Cle” 


sited by the Major ano Supt. for outstandi . 
renderes o« standing police services 


++ 5M of public appearance of Paul Robeson, Oct. 13, 1546. 


Comaended by the iajor and Superintendent, as recoamended by Captain 
ovell #1 Preciact, with other members of the Traffic Division for 
heir: excellent cooperation at fire Novenber 1, 1949 in the Post Office 


Taj “while on duty patrolling by motc.cycle was hit by a skidding 
truck. Treated at Casualty Hospital for abrasions and contusions to 
left elbow, left arm and righ shoulder. Reported to Clinic. Dr. J.B. 
Harrell. 

Tried by the Police Trial Poard on charges? "(1) Did neglect and 


fail to be patient and discreet, and to be courteous and considerate 
under all circumstances. (2) Did use more force than was necessary 
to make or maintain an arrest." Not guilty, charges dismissed. 


Commended by Board 0 
and Superintendent avd 
eattons for arrii-is ypu? ; 

Sven lened do pin ital Tras 
$0 to July 4, 1951, ! i kms te 


Total numer of commend 
Memorandum Order WU, Scties t954, mendativns - 17, Seg 


f Commisnioners, D.C. and bu the Masor 
also various citizens’ grouns ait organt- 


|Commended by the Acting Major « Superintendent and the Commanding 


Officer of the Second Precinct, jointly with several other menbers of 
the Traffic Division, for their assistance aad cooperation in the 
arrest of four colored men who were responsible for 12 robbery cases 
in the Second Precinct. 

See Card §2 


BEST COP‘ 


Y (Le Seen ee? EN Fe 


Defendant's| Exhibit #1 (Cont'd.) 


ASSIGNMENTS, TRANSFERS, PROMOTIONS. MENDATIONS, COMPLAINTS. AND 
DISCIPLINARY rion | 
wa P. D. FORM B74 


Commended by the Chief of Police, with other officers, for their 
| 
excellent work in appearing on radio and T. V. Programs in the 
interest of traffic safety. | 
Advances cs Sia? maheng | 


COMPLETED IN SERVICE TRAFFIC TRAWNG COURSE 


a er ee eee oee ey 
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DEFENDANT'S EXHIBIT NO. 4 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Metropolitan Police Department 
Washington, D.C. 


BOARD OF POLICE AND FIRE SURGEONS 
MEDICAL SURVEY REPORT ON: JOSEPH R. HYDE 
Date of Birth May 3, 1909 Date Appointed June 16, 1943 
Age Last Birthday 50 Present Assignment Private, T. D. 
General 
Mentality =. an 
Weight Height 69 3/4 wae 
Ishihara sss 3SCOK «Cin R 20/20 L 20/50 
Hearing Heart OK 
Teeth ee: PU pl. Tonsils OK 
Kidneys —_ Skin ____OK 
Wassermann Blood Pressure 160/100 
Digestion 


a 


Organs of Respiration OK _ 


Muscles and Articulations Gouty a and mixed hypertrophic arthritis hip, 
knee, ankle _ 


FINDINGS AND RECOMMENDATIONS: Recommend that this man appear 


before the Retiring and Relief Board for consideration of retirement. 
DISABILITY RETIREMENT 
Respectfully submitted, 
BOARD OF POLICE AND FIRE SURGEONS 


By: /s/B. J. 
(Secretary) 


October 13, 1959 


| 
DEFENDANT'S EXHIBIT NO. 6 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Metropolitan Police Department | 


Octiober 19, 1959 
TO: The Chief of Police. 
THRU: The Deputy Chief, Executive Officer. 


SUBJECT: Recommended disability retirement of Private 
Joseph R. Hyde, Traffic Division. | 


The Board of Police and Fire Surgeons has recommended the dis- 
ability retirement of Private Joseph R. Hyde, Traffic Division. You are 
requested to direct Private Hyde to appear before the Police and Fire- 
men's Retirement and Relief Board at 1:30 P.M. Thursday , November 5, 
1959, in Room 5114, Municipal Center. | 

Private Hyde may be expected to prove a connection between his of- 
ficial police duties and the disability which incapacitates him for further 
duty. In this connection, he may submit any supporting documents (injury 
reports, statements of fellow officers, etc.) and/or testimony of witnesses 
who have knowledge of the cause of his disability. He may be represented 
at this hearing by an attorney or other person of his own choosing. if he so 
desires. | 

The report of the Board of Police and Fire Surgeons and Private 
Hyde's personnel file are available at the office of the Secretary, Retire- 
ment Board, and he or his authorized representative = review same on 
week days between 8 AM and 4 PM. General Order 16, Series 1958, which 
deals with this subject, will familiarize Private Hyde with the procedure 
before the Retirement Board. 

It is further requested that Private Hyde be directed to initial the 
original of this memorandum and return same to the Soata sy, Retire- 
ment Board. | 

For the Retirement and Relief Board: | 


/s/Isabelle G. Olsen 
Secretary 


DEFENDANT'S EXHIBIT NO. 8 


BEFORE THE POLICE & FIREMEN'S P.D. 18.4314 
RETIREMENT & RELIEF BOARD 


April 21, 1960 
IN RE: Disability retirement of Motorcycle Private Joseph R. Hyde, 
Traffic Division, Metropolitan Police Department. (Originally heard on 
November 5, 1959). 
THE BOARD: 


Victor A. Howard, Chief, Administration & Safety Division 
Acting Chairman. 

George C. Updegraff, Assistant Corporation Counsel, D.C. 

Dr. Arthur E. Cliff, Chief, Health & Examining Service. 

Carl P. Pool, Assistant Fire Chief, D.C. Fire Dept. 

John J. Agnew, Deputy Chief of Police, Met. Police Dept. 


MR. HOWARD: Gentlemen, this is the case of Private Joseph R. 
Hyde, which we heard on November 5, 1959, and at that time we held this 
up so we could get further information from Dr. Crain, who made an ex- 
amination of this man. To refresh our memories, I'll read pertinent sec- 
tions of the previous hearing. 


Dr. Mensh read a letter from Dr. James A. O'Keeffe, as follows: 


‘Private Joseph R. Hyde, a member of the Metropolitan Police Department, 


has been under my professional care for the past two years. The diagnosis 
is gouty and mixed hypertrophic arthritis of the hip, knee and ankle. Ade- 
quate and prolonged thereapy by the undersigned and of co mpetent special- 
ists has failed to rehabilitate this officer. He is unable to further perform 
his duties as a policeman and should appear before the Retirement and Re- 
lief Board in consideration of retirement. The disability rating is 50 per- 
cent. It is my professional opinion that this officer's arthritis is caused 
by or aggravated by his duties in the Metropolitan Police Department." 
Then I went into his marital status, family and previous government 
service. Dr. Cliff asked him to tell the Board, insofar as he knew, the con- 
nection between his work and the arthritic condition, and he said that he'd 
had this for about eight or nine years and that it seemed to be getting worse. 
He said he'd had several injuries cranking his motorcycle. He was able to 
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recall one. Dr. Cliff read his previous sick record, and| then questioned 
him as follows: 
"Q. How long since you have done regular duty ? 
"A. I went in the hospital on the 30th of May; I went off duty 


on the 22nd of May, and came out on June 7th. | 
| 


"Q. Did you go back to work then? 
"A. No sir. 

"Q. You haven't been back? | 
"A. No sir. I sent to a specialist, Dr. Crain, on Connecticut 


| 
Avenue for about six weeks. | 


"Q. Did he submit a report to the Police Board? 

"A. He sent one back to Dr. O'Keeffe, yes sir. 

"Q. What did Dr. Crain think about the connection with duty, 
or did he discuss it with you? | 

"A. He said it was from an old injury -- that the condition 
settled in the joint where there was an injury of the joint at some 
future date. He said it could have happened that way. 

"Q. Have you ever had any serious injury oF difficulty with 
your knees or legs secondary to any outside getivities with your 
Department work? 

"A. No sir." | 


Then Mr. Updegraff questioned him about ever receiving an injury to 


his hip, and he said he had never had any. He was mounted ona motorcycle 
in 1945, and also rode a motorcycle before he came in the Department. 


He stated he never had an injury or fall before he came in the Department, 
| 


on a motorcycle. 
I think that about covers the pertinent parts of the previous testimony. 
We now have the file here, with letters from Dr. Eugene J. McDonald and 
Dr. Darrell C. Crain. | 
This is a letter from Dr. Eugene J. McDonald, re:| Mr. Joseph R. 
Hyde. "Area examined: Lumbar spine - sacrum and pelvis - right hip 


and right knee - re-examination. Referring physician: Dr. Darrell C. 
Crain - Dr. James A. Kehoe." (This letter is dated June 19, 1959). 
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"1. LUMBAR SPINE: Bone density and alignment are normal. There 
is no suggestion of any fracture or dislocation. The adjacent surfaces of 
the bodies of L-1 and L-2 show slight roughening and lipping of their mar- 
gins, possibly due to old trauma, but the disc spaces are not narrowed here 
or elsewhere. The first sacral segment is partially lumbarized on the left. 
The lumbosacral joint is otherwise normal in appearance. 

"2. PELVIS: With special views of the right hip: No structural ab- 
normalities are seen. The hip joints are symmetrical and normal in out- 
line. Bone density is normal. There is no evidence of any abnormal soft 
tissue calcification or other change. 

"3. RIGHT KNEE - Re-examination: The present study was com- 
pared with a similar examination made in this office on October 8, 1958. 

"There is still no evidence of any structural abnormality. The joint 
space is fairly well preserved. The articular surfaces are smooth. No 
unusual calcareous deposits or other changes are noted." 

This is a letter from Dr. Darrell C. Crain, dated June 26, 1959, ad- 
dressed to Dr. O' Keeffe, "Dear Dr. O'Keeffe: Enclosed are the notes we 
have made on Mr. Joseph Hyde, who has been here in the office during the 
past week for observation. 

"We feel Mr. Hyde has two situations; first, gout which is now going 
into a chronic state and second, some early osteoarthritis incident to his 
age. We are going ahead with the measures outlined and I believe he will 
note definite improvement. 

"Thank you'so much for the opportunity of seeing this very interest- 
ing patient." 

Dr. Cliff, I'think I'll ask you to read this report for us. 

DR. CLIFF: This is a report from Dr. Darrell C. Crain relative to 
Mr. Joseph Hyde, address 6015 - 44th Avenue, Hyattsville, Maryland. 

"General history: Both parents are dead, mother at 56 of a stroke 
and father at 80 of a ruptured ulcer. He knows of no history of arthritis 


or rheumatic disease." He had a tonsillectomy in 1937 and an appendectomy 


in 1932. He has some modest dyspnea on exertion, no precordial pain or 
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palpitation. His appetite and digestion are good; bowels are regular. When 
he uses excessive Colchicine he has gastro-intestinal upset, otnerwise none. 
He has no nocturia, hematuria or dysuria. ''Born in Virginia; moved to the 
District of Columbia in 1928 and to Hyattsville in 1936, whe re he now lives. 
He has been on the Police Force since 1943 and has been a motorcycle po- 
liceman for the past 14 years. He uses no tobacco or alcohol." 
His chief complaint and present illness: ''Painful joints, Onset ap- 

| 
proximately 10 years ago, when the patient suddenly developed an acutely 
swollen knee. This was painful and red. He isa motorcycle policeman and 
felt that he probably had unconsciously injured it. He stayed off from work 
for several days and the condition cleared. However, within a few months 

| 
a similar attack recurred. After he had had several attacks in a year he 
was sent by the Policemen's Clinic for studies and it was found that he had 
an elevated uric acid. He was put on Colchicine and says’ that following the 
starting of this drug he had fewer attacks. Nevertheless the same thing re- 
curred off and on but at less frequent intervals. That is to say he would 

| 
again have acutely swollen right knee or a right ankle. This situation con- 
tinued almost 10 years until May of this year. On May 2 he again had a se- 
vere attack and when this continued he was finally hospitalized at Providence 
Hospital about May 27, remaining there until June 5. He says that when he 
went in only the knee was involved. He was then started on Cortisone and 
very shortly thereafter the right ankle and the right hip ches involved, 
too. Cortisone was discontinued and he was put back on Cole hicine which 
he has continued to the present time. There has been some modest improve- 
ment in the condition, but he still has pain and swelling in the right knee, 
causing him to limp when he walks." | 

Under posture it says he stands erect but spares the right leg. The 

lungs were clear; heart not enlarged. It was noted that there is a significant 
difference in the blood pressures in the two arms. | 
"Bones and joints: The small joints of the hands shows Heberden's 


nodes over both fifth fingers and over the right middle finger. There is 
| 


slight cystic enlargement of the wrists otherwise the “y and joints of 


34 


"the hands were normal. There is free range of motion of the elbows and 
shoulders. Cervical spine is negative; dorsal and lumbar spine are clear 
with a full range of motion. Sacro-iliac joints are negative. The right hip 
joint is somewhat sensitive to rotation. The left knee measures 14" and 


the right 15". There was limitation of flexion of the right knee to approx- 


imately 80 degrees.and there was approximately 5 degrees limitation in 
extension of this joint with pain. There was no edema present in the lower 
extremities. The right ankle is swollen particularly over the lateral mal- 
leolus and is tender to pressure. The anterior arches appear well pre- 
served and the longitudinal arches are normal. The left bunion joint is 
somewhat thickened. No tophi were present. 

"Diagnosis: 1. Gout. 2. Osteoarthritis. 

"6-11-59: This patient apparently has gout of some 10 years dura- 
tion with increasing difficulty in the last few months indicating a beginning 
state of chronic gouty arthritis. He has recently been hospitalized at Provi- 
dence Hospital and their studies will be obtained. He is to continue his 
Colchicine 1 tablet't.i.d., and is to report here later for survey. 

"6-12-59: Physical examination was done this date on this 50-year 
old white policeman. This in general was found to be within normal limits 
with the exception of the findings in the musculoskeletal system which were 
confined in the main to the right lower extremity, where there is swelling, 
thickening and pain in the knee and ankle. The discomfort in the right hip 
is most likely due to the abnormal gait of the patient because of the acute 
involvement of his two peripheral joints. 

"§-15-59: Discussion with patient today relative to his situation. 

He was told that he had gout and that it had apparently now gone into a 
chronic stage and that some more active therapy might be indicated. The 
following were outlined: 

"1. Read Gout Book. 

"2, Adhere closely to diet. 

"3. Today inject right knee with Hydrocortisone. 

. Start Butazolidin, taking 600 mgm today and 800 mgm the next 
three days. 


| 

| 
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"5. Report in four days for further injection and att that time de- 
crease Butazolidin dosage. | 

"6-19-59: Hydrocortisone injected into the right a Rx: 1. De- 
crease Butazolidin to 400 mgm per day. 2. Take pan-Alba 250 mgm re- 
peated after 4 hours on day of injection. 

"6-23-59: Hydrocortizone injected into the right knee. Patient is 
improving. We are now going to start Ultrasonic twice weekly." 

This is a report from the Radiology Department of Providence Hos- 
pital from Dr. John A. Long, dated June 2, 1959: | 

"RIGHT KNEE: The examination shows no evidence of recent injury. 
There is a slight irregularity of the tibial eminences which could be due to 
an old injury. There is no evidence of arthritic changes. The visible bone 


structure is otherwise grossly normal. | 


"RIGHT ANKLE: The examination shows a ioe bone structure 


with no evidence of recent or old injury." | 
There is also a report from Washington Hospital Genter, Depart- 

ment of Radiology, dated June 15,1959, which states that examination of 

the chest reveals no evidence of active disease of the heart, lungs or pleura. 
MR. HOWARD: That completes the record as far as Mr. Joseph Hyde 

is concerned. 


* 


DEFENDANT'S EXHIBIT NO. 9 
GOVERNMENT OF THE DISTRICT OF ee 
Department Of General Administration 
* KK 
April 26, 1960 
DISABILITY RETIREMENT 
(Not Incurred in Line of Duty) 
ORDERED: 

That Joseph R. Hyde, a Motorcycle Private in the etoptitn Police 


Department, having been found physically incapacitated for further duty by 
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reason of disability not incurred in the performance of duty as a policeman, 
is hereby retired, to take effect from and after April 30, 1960. 

That Joseph R. Hyde is hereby directed to reappear before the Board 
of Police and Fire Surgeons and the Police and Fireman's Retirement and 
Relief Board within two years from the date of his retirement and within 
each two succeeding years thereafter until he shall have reached the age of 
fifty-five. 

By order of the Police and Firemen's Retirement and Relief Board: 


/s/ Victor A. Howard 
Acting Chairman, Police and Fire- 

H:0 men's Retirement and Relief Board. 
Official copy furnished: 
Police (4) 
Acct. 0 
Disb. 0. 
Pvt. Hyde, c/o P.D. 


No previous service claimed. 


DEFENDANT'S EXHIBIT NO. 10 


POLICE & FIREMEN'S RETIREMENT & RELIEF BOARD 
P.D. 18.4314 
April 21, 1960 
We,as members of the Police and Firemen's Retirement and Relief 
Board, concur in recommending the retirement (disability not incurred in 
the performance of duty) of Joseph R. Hyde, a Motorcycle Private in the 
Metropolitan Police Department effective from and after April 30, 1960. 


Chief, Administration & Safety Division 
Assistant Corporation Counsel, D.C. 
Chief, Health & Examining Service 


Assistant Fire Chief, D.C. Fire Dept. 
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The undersigned dissents and feels this retirement should be for dis- 


ability incurred in the performance of duty. | 
| 


Deputy Chief of Police, Met. Police Dept. 


oO. 

cc: Files 
Payrolls 
Personnel 
Cloth. & Equip. 


DEFENDANT'S EXHIBIT NO.12 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 


BOARD OF COMMISSIONERS | 

In the Matter of: 
Appeal of: 

PVT. JOSEPH R. HYDE 


from decision of Police and 
Firemen's Retirement and 
Relief Board. 


Room 504 
District Building 
Washington, D.C. 


Thursday ,20 October 1960 

The above-entitled matter came on for hearing, pursuant to notice, 
at 10:30 o'clock a.m. 
BEFORE: 

MARK SULLIVAN, JR., Presiding. 

COL. F. J. CLARKE, Member 
PRESENT: 

G. M. THORNETT, Secretary, Board of Commissioners 

F. L. TIMMONS, JR., Asst. Secretary, Board of Commissioners 

PVT. JOSEPH R. HYDE, The Appellant | 
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BERNARD MARGOLIS, ESQ., 1000 Vermont Avenue, N.W., 
Representing the Appellant. 
CHESTER H. GRAY, Corporation Counsel, D.C. 


VICTOR A. HOWARD, Acting Chairman, Police and Firemen's Re- 
tirement and Relief Board. 


PROCEEDINGS 

CHAIRMAN SULLIVAN: This is an appeal in the case of Private Hyde 
from the decision of the Retirement Board in which the Retirement Board 
decided that his disability was not service connected. 

MR. HOWARD: That is correct. 

CHAIRMAN SULLIVAN: All right, do you want to start off? 

MR. HOWARD: Mr. Sullivan, do you want me to give a preliminary 
statement for Col. Clarke's benefit like I gave at the last meeting, or can 
we dispense with that and proceed with the facts? 

CHAIRMAN SULLIVAN: Would you like him to do that? 

COL. CLARKE: Well, yes, I think it might be helpful. 

CHAIRMAN SULLIVAN: You might give a little -- the general prin- 
ciples, Mr. Howard, as you see them at least, and of course, Mr. Margolius 
may differ. 

MR. HOWARD: Basically, there are three situations that come be- 
fore the Police and Firemen's Retirement and Relief Board as far as the 
members that are covered by that law are concerned. They can retire for 
optional retirement by virtue of age and service, the minimum being age 
50 after 20 years service, and going up to the mandatory retirement age 
of 60. 

They can retire for disability incurred in the performance of duty, 

or they can be retired for disability incurred not in the performance 
of duty. And it's those two latter situations that are the basic and primary 
concern of the Board. 

With respect to retirement for disability incurred in the performance 
of duty, the Corporation Counsel has construed the law to mean that where 


a mancan be retired in the performance of duty, there must be substantial 


evidence to show or give the Board reason to believe that the injury or 


39 


disease was in fact incurred as a result of performance iof duty, or that 
such injury or disease was subsequently recovered from and later aggra- 
vated to the point where he could no longer perform duty. 
And those are the problems that generally come up to the Commis- 
sioners on appeal when we find to the contrary. And this is one of those 
cases. It involves Private Joseph R. Hyde, a mounted member of the Traf- 
fic Division, Metropolitan Police Department, and he has had two hearings 
or considerations by the Board. | 
The Board at that time, on November 5th, when the case was origin- 


ally heard -- November 5, 1959 -- consisted of George oe Updegraff, As- 
sistant Corporation Counsel, representing the Corporation Counsel; Dr. 
Arthur E. Cliff, Chief of the Health and Examining Service of the Depart- 
ment of Public Health, representing the Director of Public Health, and 

Deputy Chief Carl B. Pool, who is the Assistant vire Chief, repre- 
senting the Fire Chief; Deputy Chief John J. Agnew oft 1e Metropolitan 
Police Department, representing the Police Chief, and Vietor A. Howard, 
representing the Personnel Office and service as Acting Chairman. 

Now, in the original hearing on November 5th, we had this medical 
statement from the Board of Police and Fire Surgeons, which I would like 
to read into the record. Dr. Mensh at that time represented the Board of 
Police and Fire Surgeons, and read this letter from Dr. James A. O'Keeffe, 
a fellow member of that Board. That letter states as follows: 

"Private Joseph R. Hyde, a member of the Metropolitan Police De- 
partment, has been under my professional care for the past two years. The 
diagnosis is gouty and mixed hypertrophic arthritis of the hip, knee and 
ankle. Adequate and prolonged therapy by the undersigned and of compe- 
tent specialists has failed to rehabilitate this officer. He is unable to 
further perform his duties as a policeman and should appear before the 
Retirement and Relief Board in consideration of retirement. The disability 
rating is 50 per cent. It is my professional opinion that this officer's arth- 
ritis is caused by or aggravated by his duties in the Metropolitan Police 
Department." 
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Questioning at that time of Officer Hyde failed to elicit sufficient in- 


formation, in the eyes of the majority of the Board, to find that he was, or 


his condition has been brought about as the result of the performance 


of duty. 

However, there had been a reference to the fact that a specialist, Dr. 
Crain, had been consulted with respect to his condition. We asked for further 
information in order to be sure that Private Hyde had been given every pos- 
sible consideration the Board could grant, and as a result we received cer- 
tain letters from Dr. Eugene J. McDonald and Dr. Darrell C. Crain, which 
I would like to read into the record. This has to do with what we received 
at our second hearing on April 21st of this year. 

This is the letter from Dr. Eugene J. McDonald, re: Mr. Joseph R. 
Hyde. "Area examined: Lumbar spine - sacrum and pelvis -- right hip 
and right knee - re-examination. Referring physician: Dr. Darrell C. 
Crain - Dr. James A. Kehoe. This letter is dated June 19, 1959. 

"7, Lumbar spine: Bone density and alignment are normal. There 
is no suggestion of any fracture or dislocation. The adjacent surfaces of 
the bodies of L-1 and L-2 show slight roughening and lipping of their mar- 
gins, possibly due to old trauma, but the disc spaces are not narrowed here 
or elsewhere. The first sacral segment is partially lumbarized on the left. 
The lumbosacral joint is otherwise normal in appearance. 

"2, Pelvis: With special views of the right hip: No structural ab- 

normalities are seen. The hip joints are symmetrical and normal in 
outline. Bone density is normal. There is no evidence of any abnormal soft 
tissue calcification or other change. 

"3, Right knee - Re-examination: The present study was compared 
with a similar examination made in this office on October 8, 1958. 

"There is still no evidence of any structural abnormality. The joint 
space is fairly well preserved. The articular surfaces are smooth. No un- 
usual calcareous deposits or other changes are noted.” 

Then we have a letter from Dr. Darrell C. Crain, dated June 26, 1959, 
addressed to Dr. O' Keeffe: 
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"Dear Dr. O'Keeffe: Enclosed are the notes we haye made on Mr. 
Joseph Hyde, who has been here in the office during the past week for ob- 
servation. | 

"We feel Mr. Hyde has two Situations; first, gout which is now going 
into a chronic state, and second, some early osteoarthri kis incident to his 
age. We are going ahead with the measures outlined, a I believe he will 
note definite improvement. | 

"Thank you so much for the opportunity of seeing t is very interest- 
ing patient." | 

Then Dr. Cliff, who was our physician member on the Board, asked -- 
I asked him to read Dr. Crain's report, and Dr. Cliff read as follows: 

"This is a report from Dr. Darrell C. Crain relative to Mr. Joseph 
Hyde, address, 6015 - 44th Avenue, Hyattsville, Maryland. 

"General History: Both parents are dead, mother at 56 of a stroke 
and father at 80 of a ruptured ulcer. He knows of no history of arthritis or 

| 
rheumatic disease. He had a tonsillectomy in 1937 and an appendectomy in 
1932. He has some modest dyspnea on exertion, no ped pain or pal- 
pitation. His appetite and digestion are good; bowels are) regular. When he 
uses excessive Colchicine he has gastrointestinal upset , otherwise none. 
He has no nocturia, hematuria or dysuria. Born in Virginia; moved to the 
District of Columbia in 1928 and to Hyattsville in 1936, where he now lives. 
He has been on the Police Force since 1943 and has beeh a motorcycle po- 
liceman for the past 14 years. He uses no tobacco or alcohol. 

"His chief complaint and present illness: Painful joints. Onset ap- 
proximately 10 years ago, when the patient suddenly developed an acutely 
swollen knee. This was painful and red. He isa motorcycle policeman 
and felt that he probably had unconsciously injured it. He stayed off from 
work for several days and the condition cleared. However. within a few 


nd it was found 


months a similar attack recurred. After he had had ie attacks ina 


year he was sent by the Policemen's Clinic for studies 
| 


that he had an elevated uric acid. He was put on Colchicine and says 
that following the starting of this drug he had fewer attacks. Nevertheless, 
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the same recurred off and on but at less frequent intervals. That is to say, 
he would again have acutely swollen right knee or a right ankle. This situ- 
ation continued almost 10 years until May of this year. On May 2 he again 
had a severe attack and when this continued he was finally hospitalized at 
Providence Hospital about May 27, remaining there until June 5. He says 
that when he went in only the knee was involved. He was then started on 
Cortisone and very shortly thereafter the right ankle and the right hip be- 
came involved, too. Cortisone was discontinued and he was put back on 
Colchicine which he has continued to the present time. There has been some 
modest improvement in the condition, but he still has pain and swelling in 
the right knee, causing him to limp when he walks. 

"Under posture it says he stands erect but spares the right leg. The 
lungs were clear; heart not enlarged. It was noted that there is a signif- 


icant difference in the blood pressures in the two arms. 


"Bones and joints: The small joints of the hands shows Heberden's 


nodes over both fifth fingers and over the right middle finger. There is 

slight cystic enlargement of the wrists otherwise the bones and joints 
of the hands were normal. There is free range of motion of the elbows and 
shoulders. Cervical spine is negative; dorsal and lumbar spine are clear 
with a full range of motion. Sacro-iliac joints are negative. The right hip 
joint is somewhat sensitive to rotation. The left knee measures 14 inches 
and the right 15 inches. Therewas limitation of flexion of the right knee 
to approximately 80 degrees and there was approximately 5 degrees limita- 
tion in extension of this joint with pain. There was no edema present in the 
lower extremities. The right ankle is swollen particularly over the lateral 
malleolus and is tender to pressure. The anterior arches appear well pre- 
served and the longitudinal arches are normal. The left bunion joint is 
somewhat thickened. No tophi were present. 

"Diagnosis: 1. Gout. 2. Osteoarthritis." 

Under date of 6-11-59: "This patient apparently has gout of some 
10 years duration with increasing difficulty in the last few months indicat- 


ing a beginning state of chronic gouty arthritis. He has recently been 
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"hospitalized at Providence Hospital and their studies will be obtained. He 
is to continue his Colchicine, 1 tablet t.i.d., and is to report here later for 
survey." | 

Under date of 6-12-59: ''Physical examination was done this date on 
this 50-year old white policeman. This in general was found to be within 

normal limits with the exception of the findings in the musculoskeletal 
system which were confined in the main to the right lower extremity, where 
there is swelling, thickening and pain in the knee and ankle. The discom- 
fort inthe right hip is most likely due to the abnormal gait of the patient 
because of the acute involvement of his two peripheral j jints." 

Under date of 6-15-59: "Discussion with patient tie relative to his 
situation. He was told that he had gout and that it had ap rently now gone 
into a chronic stage and that some more active therapy might be indicated. 
The following were outlined: | 
| 
"1. Read Gout Book. 

"2. Adhere closely to diet. 

"3. Today inject right knee with Hydrocortisone. 

"4, Start Butazolidin, taking 600 mgm today and 800 mgm the next 
three days. | 


"5, Report in four days for further injection and at that time de- 


crease Butazolidin dosage." 

Under date of 6-19-59: "Hydrocortisone injected re the right knee. 
Rx: 1. Decrease Butazolidin to 400 mgm per day. 2. T ke pan-Alba 250 

| 
mgm repeated after four hours on day of injection." | 
Under date of 6-23-59: "Hydrocortisone injected into the right knee. 
Patient is improving. We are now going to start Ultrasonic twice weekly." 

Then we had a report from the Radiology Depa rtnknt of Providence 
Hospital, from Dr. John A. Long, dated June 2, 1959: | 

"Right knee: The examination shows no evidence . recent injury. 
There is a slight irregularity of the tibial eminences which could be due 
to an old injury. There is no evidence of arthritic changes. The visible 


bone structure is otherwise grossly normal. 
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"Right ankle: ‘The examination shows a normal bone structure with 
no evidence of recent or old injury.” 

Then we had a report from the Washington Hospital Center, Depart- 
ment of Radiology, dated June 15, 1959, which states that examination of 
the chest reveals no evidence of active disease of the heart, lungs or pleura. 

And that, gentlemen, is what we had to contend with and consider with 
respect to the case of Officer Hyde. And on the basis of these medical re- 
ports, and what we were able to get from Officer Hyde himself, a majority 
of the Board concluded there was not substantial evidence to believe that 
his condition was the result of the performance of Police Department duties. 

CHAIRMAN SULLIVAN: Yes, sir. 

Mr. Margolius, I might say, incidentally, that both Col. Clarke and I 
have read this record and are familiar [with] it. 

You are representing the Appellant here, Mr. Hyde? 

MR. MARGOLIUS: Yes, sir. For the record, Iam Bernard Margolius, 
representing Joseph R. Hyde. 

I was furnished a transcript of the hearing before the Retirement 
Board, but I don't find anything in my transcript -- I don't know what is 
before the Commissioners -- except the hearing on November 5, 1959, 
which adjourned on that day. And then five months subsequent an order 
was promulgated which was served on Mr. Hyde, and everything that Mr. 
Howard read -- I don't find that in my record. 

CHAIRMAN SULLIVAN: These are photostats of a hearing on April 
21,1960. 

MR. MARGOLIUS: Mr. Hyde did not attend that hearing. He only 
attended one hearing, November 5, 1959. 

Is there any indication -- may I ask, Mr. Howard, is there any in- 
dication that he attended the hearing? 

MR. HOWARD: I don't believe he did. That was purely for the pur- 


pose of the Board to consider the additional information we had requested 


relative to the medical background in his case. 
CHAIRMAN SULLIVAN: Would you like to postpone hearing until 
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another time so that you can read this, Mr. Margolius ? 

MR. MARGOLIUS: I think it's more basic than that, Mr. Commis- 

sioner. I think it's a question of whether or not -- let me say it this 
way: The Police and Firemen's Retiremant and Relief Board takes the 
position -- which I respectfully contend is completely erroneous -- that the 
police officer has a burden of proving to the satisfaction bf the Retirement 
Board that his injury or disability is due to injuries or disease contracted 
in the performance of duty. If they are right in that -- a a I contend they 
are not -- then they certainly cannot be confronted with evidence that he 
was not confronted with at the hearing. The mere examination of these 
records will not assist at this stage; I don't believe they hurt us, but the 
fact of the matter is, he has not been confronted with them. 

Now he was not represented at the hearing by coun! el. Now the an- 
swer is going to be that he had a right to have counsel. That is true. and 
no one will quarrel with that. But we must be realistic abou these things 
and be practical. 

A police officer is a person of very limited means, This is particu- 
larly true when he is faced with retirement and when his| income is cut off, 
and the amount of his subsequent income -- which is oe to be determined -- 
will always be less than he is making when he is healthy | and working. 

Take a situation like Joe Hyde's case, where he is; off duty for a per- 
iod of many, many months. is receiving Sick pay, which indicates to him, 

very properly, that his disability is considered to be in line of duty: 
he is informed by the doctors of the Board of Police and| Fire Surgeons that 
his disability is considered by them to be in line of duty! They are lulled 
into what we call, what I would like to call -- it is not tabenconal on the part 
of the Board, of course; they have nothing to do with it -|- into a false sense 
of security, and then to find at the end of the hearing, ies he is there with- 
out counsel, that whatever the Board of Police and Fire Surgeons said is 
not accepted by the Retirement Board. | 

This has happened many, many times, and I have Hee before the Board 


of Commissioners many, many times on these hearings. I do not believe that 
| 
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there is anything in'the law that says that the burden of proving anything 
is upon the police officer. He is not seeking retirement, he is not asking 
to be put off the police force. Asa matter of fact, I would like to say right 
here and now, that if the Board of Commissioners in their wisdom could 
place this man back on light duty, he would appreciate ‘it very much. He is 
disabled from performing the full and complete duties of a police officer 
because he has difficulty walking on his right leg, but if a place could be 
found for him in an office in the police department, and you can continue 
him on as a police officer, that he would appreciate more than retirement, 

because he is not seeking retirement; that was ordered by the Board 
of Police and Fire Surgeons. 

And so we have a situation where the Board of Police and Fire Sur- 
geons ordered him before the Retirement Board by their letter of a certain 
date, and from that letter you will see that they recommended retirement. 
He goes before the Retirement Board. Now, who has the burden of proving 
what? Now the law is silent; it says nothing. The only place that we find 
anything about who has any burden -- and I don't even think this speaks in 
terms of burden -~ the only place it speaks in terms of any particular find- 
ing is in the section which says, "disability not incurred in the performance 
of duty ,'’ and that is section --I don't remember the -- that is "F," I think; 
Subsection "'F" of the Disability Act. 

It provides that the officer -- if the Commissioners find -- this is the 
only place in the whole order that says anything about the finding -- if the 
Commissioners find that the officer has "become disabled due to injury re- 
ceived or disease contracted other than in the performance of duty"’ then 
he shall be retired for disability not incurred in the line of duty, which is 
the smaller of the amounts that he is entitled to. 

In other words, the only place in the law that has any reference to 


any finding affirmatively, is in the section which deals with disability not 


incurred in the performance of duty. 
Now from that I argue, and J think very properly, that the burden then 
is cast upon those who seek to retire him for injuries not so incurred in the 


line of duty, to prove that it is not incurred in the line of duty. 


| 
AT | 


I think there is a basic reason for that. A police officer. or fireman -- 
this covers both -- is in a hazardous business; he is ina dusiness where 
he is exposed to high tension, inclement weather, change in the temperature, 
he is exposed to duty in the rain, in the snow; one week he|is on night duty 
and one week he is on day duty, and one week he may come to work at 2:00 
o'clock, and the next week he may come to work at 4:00 o'clock. 

Now, the uncertaintities of that, the tension under which he operates, 
takes a certain toll of any individual. The medical profession is just com- 
ing to the point where they place a great deal of emphasis|upon the mental 
aspects of disease and injury. They place a great deal of emphasis upon 
the fact that a person can acquire certain diseases aS a result of tension. 

We all know that blood pressure will increase by reason of operating under 
tension. We all know that heart trouble can come from operating or work- 
ing in a highly tense business. And so, likewise, arthritis can develop as 
a result of tension. I think that is a well- accepted fact. 

To put the burden on a police officer or a fireman to say, this is the 

cause, or this was caused by police duty, is to place a burden on him 
which is absolutely impossible to meet, and so what you are saying is, if 
you rule that the burden is upon him to establish that to the satisfaction of 
the Board, and to the exclusion of other possible causes, vou are in effect 
saying that you should rule out henceforth arthritis , heart trouble, mental 
disease -- mental condition, not disease -- mental condition, high blood 
pressure, and so forth, because there isn't any doctor inithe world, lam 
positive, who can come in and say this heart trouble is specifically and un- 
equivocably due to this particular thing. | 

The Board of Commissioners has never taken that position. as far as 
I am concerned. 

Dr. Reed, who is the Chairman of the Board of Police and Fire Sur- 
geons , was appointed by the Commissioners, and he heads up the Clinic 
which treats these men; he has taken a very definite position and has stated 
it before the Board of Commissioners. He has told me, and I have stated it 


in a letter to the Board of Commissioners, that he can be quoted that any 
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form of arthritis, in his opinion, found in a police officer, is the direct re- 
sult of the performance of duties as far as retirement is concerned. He 
made that statement to me, and I quoted him, with his permission, in the 


case of Seymour Rayborn, a police officer, who had Marie-Strumpell dis- 


ease, which is arthritis of the spine -- a form of arthritis of the spine. 


There isn't anybody in this case -- there isn't anybody that can say 
that that specific type of disease is the direct result of police duties, but 
after many years on the police force, and being exposed to all kinds of 
weather and being exposed to all kinds of tensions, and this type of thing 
resulting, the doctor says this can and probably does come from that type 
of thing, from that kind of work. And I know in the Rayborne case, for ex- 
ample, the Board of Commissioners reversed the Retirement Board and 
gave the man full disability in the performance of duty. 

In the case of Birch, who was a park police officer, and the question 
involved was the arthritis question, the Board of Commissioners reversed 
the Retirement Board and found that the arthritis was the result of the per- 
formance of duty. And in that particular case Dr. Reed filed a long memo- 
randum in which he emphatically states that in his opinion arthritis is the 
result of the performance of duty. 

Tt may be of some interest to one member of the Board of Commis- 
sioners, that along with policemen they categorize soldiers in the same 
class that are exposed to all kinds of weather and all kinds of tension, ner- 
vousness, and so forth, and they have a high incidence of arthritis. 

There isn't any question that in the research inthe field, as Dr. Reed 
has stated, the type of work a man does, the exposure to which he is put, is 

a factor to be determined, and therefore it is his opinion that arthritis 
is the result of the performance of duty. 

A similar situation, although it does not involve arthritis, is the situ- 
ation that we had in the case of a White House policeman -- which I had -- 
in which the end result was that the man, with the stress and strain of guard- 
ing the President, became mentally sick and suffered from severe migraine 
headaches, and we came before the Board of Commissioners, and the Com- 
missioners reversed the Retirement Board, and said that based on the fact 


| 
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that the man was suffering from migraine headaches, sch in their opinion 
was caused by his duty, he was given full retirement. | 

You can get a dozen doctors and ask them what is the cause of mi- 
graine headaches, ard they will give you a dozen different reasons, but when 
you place it in its proper perspective and proper setting |the migraine head- 
aches can be the result -- there are other factors which could cause mi- 
graine headaches, but the fact that he was a police officer, and had migraine 
headaches, and had a basis for getting the migraine headaches, was enough 
to give him the benefit of this retirement law. 

Another case, Similarly, is the case of heart trouble. In the case -- 
as I recite in my letter, in the case of Officer Marion Frye. the Board of 

Commissioners reversed the Retirement Board and gave him full re- 
tirement by reason of heart trouble. 7 

Now there was no specific instance where the heart trouble could be -- 
it could be said that the heart trouble came from any particular day or any 


particular month. | 


Again, Officer Robert Lewis was granted full retirement by the Board 
of Commissioners, overruling the Retirement Board, as|I recall, for high 
blood pressure, tension. Now medical men, and Iam alls laymen, today 
recognize the factor of tension in all work of police officers, firemen and 
so forth. | 

I don't think it's an answer to say, this man may have had arthritis, 


the answer. The answer is, as a police officer, getting arthritis, is that in 


or may have gotten arthritis if he was working in an ne job. That is not 


any way due to the performance of duty ? | 
The Board of Police and Fire Surgeons were, as I gather, equipped 
with these reports that Mr. Howard has read to you gentlemen. and based 
on those reports, and all the other factors that are in the record before 
the Police and Fire Board of Surgeons, according to the ‘report of Dr. 
O'Keeffe, he says, "it is my professional opinion" -- which has already 
been read -- "that this officer's arthritis is caused by or aggravated by 


his duties in the Metropolitan Police Department." | 
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I don't know what emphasis is going to be placed upon the words 
"ageravated by."’ But I say when a professional man, a doctor, who is a 
member of the Board of Police Surgeons , says that this condition is either 


caused by or aggravated by, if it can be either one or the other, and if it is -- 


could be just as easily caused by as well as aggravated by -- well, leaving 


out for the moment any question of aggravation of the condition -- then cer- 
tainly the officer should have the benefit of that doubt, and he should be given 
retirement due to disability in the line of duty. 

Mr. Hyde has been a member of the Police Department for 17 years. 
He has always been in good health -- I mean, when he came on the Force, 
and his record I think will substantiate that. He was on a motorcycle for 
14 years, and he developed ten years ago this condition, and it has grown 
progressively worse. I personally don't know what he could do to come in 
and demonstrate to the Board of Commissioners that this condition is due 
to his work to the exclusion of every other possibility. 

Now if the Board of Commissioners is going to require that, you are 
placing upon him, and every other police officer, a burden which they can- 
not meet. There is nothing in the law as far as Iam concerned, and as far 
as I can see, that casts that burden upon him. 

I have never examined the medical records, and I don't know when they 

first discovered the arthritis, but if they permitted a person to con- 
tinue the work who was suffering from that condition, and as a result of that 
he became completely disabled, as he is now, I say that is exactly the same 
as if without question the origination -- the origin of it was in the perform- 
ance of duty. 

That is why I say, when we start talking about caused by or aggravated 
by , and we try to say well, it wasn't caused by it was only aggravated by, 
and therefore he is not entitled to anything, we are splitting hairs. 

It may be said, well, the benefits which this man receives as a result 
of retirement in the performance of duty are very great, and the Commis- 
sioners should be very careful before they grant them. I don't take that 
position. I take the position -- whether I am right or wrong, I don't know, 
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but I think Iam right, otherwise I wouldn't advance it a that retirement 
benefits to police officers are in the nature of extra pay and benefits to 
him. The District of Columbia has always been short of policemen and have 
always sought more policemen, and I don't think they halve ever filled their 
ranks , and one of the ways they attempt to fill their ranks is to hold out in- 
ducements to young men to come on the police force, and one of those in- 
ducements is good disability benefits. And yet, because after all, the basic 
salary of a policeman, as you all know better than I do, jis meager, and con- 
sidering the hazardous facing anyone holding one of these jobs the 


salary is extremely meager, and one of the results which a police officer 


has a right to look forward to is a disability which is favorable to him. 
This disability and retirement law is far more favorable to him than it is 
to a Civil Service employee; it is far more liberal than it is to a District 
employee, but it's liberal for a reason, Iam positive; because of the fact 
that the benefits -- the pay is low, the dangers are great, and he has some 
inducement to come in because if he is hurt or if he gets Sick on the job, 
if he is disabled, he has excellent benefits. : 

If that is not the rule, then I think a great many of these people have 
in the past been -- I won't say misled, that indicates something improper, 
but have been fooled by their own interpretation. 

One thing more -- and I don't want to protract this) 

This was not an open and shut case apparently, because the hearing 
in this case was on November 5, 19 59, and it wasn't until April 26. 1960, 
that a decision was made in this case, and apparently it didn't take one hear- 
ing, it took two hearings, the second of which Mr. Hyde, as I say, wasn't 
present. And after two hearings it was decided by a split vote that this was 
not the result of the performance of duty. 

I say if it takes that long to decide something of this kind, and if it 

results in a split vote, then I think certainly in such a questionable 
case the police officer is entitled to the benefit of the doubt. 

With respect to aggravation, I would like to point this out. There is 
presently, or there was pending -- I don't know if it was killed or died with 
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the Congress going out -- but there was pending up on the Hill an amend- 
ment to the law to clarify the Retirement Law. It has always been my po- 
sition -- and I can't speak for any other lawyer -- but it has been my posi- 
tion, and I have been before this Board frequently and so stated, that if 
there is an aggravation of a condition, even though that condition is not the 
result of performance of duty, if the performance of duty aggravates a con- 
dition, then the man is entitled to his benefits to the same extent as if the 
original condition was due to his duty. If read the law that way; I think it's 
susceptible of that interpretation, and to clarify that law an amendment was 
sent to the Hill stating just that. I think it was sent to the Hill by the Cor- 
poration Counsel's office. 

MR. GRAY: It failed of passage. 

MR. MARGOLIUS: Was any action taken on it? I thought it died with- 
out any action. 

MR. GRAY: I think that is correct. 

MR. MARGOLIUS: I believe it was sent up at the end of the term, in 
the latter part of the spring, and it just -- didn't get the action that it should 

have gotten for the purpose of clarifying that very situation. 

In other words, if there is any question about the interpretation of the 
law, the Commissioners have to ask Congress to please amend it to include 
aggravation. I say that the Commissioners feel that way, and I think they 
should feel that way; then this law can be interpreted that way, because if 
you will read Subsection '"G" of the Law, you will see that when it refers 
to aggravation it says, aggravation of such condition -- Iam not quoting 
the exact words; I'don't know the exact words -- but aggravation of such 
condition, and such refers back to the injury or disease incurred in the 
performance of duty. Therefore the word "such" is the crucial word; ag- 
gravation of such condition created after he became a policeman. 

Now this Act reads "Retirement for disability incurred while per- 


forming duty: Whenever any member is injured or contracts a disease in 


the performance of duty, or such injury or disease is aggravated by such 


duty"’ -- which gives some support to the fact that the injury must be in the 
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line of duty -- "the aggravation must be of an injury in the line of duty, or 


such injury is aggravated by such duty” -- and here are what I say are the 


crucial words -- "at any time after appointment." 
In other words, how can you have aggravation at any time after ap- 
pointment of a police-incurred injury , unless it is after appointment. 


So what this really means is, I submit, that any injury in the perform- 


ance of duty, or aggravation by such duty of an injury at any time after ap- 
pointment. In other words when a man is taken on asa policeman he is 
examined; he is taken for what he is. If he has some latent condition and 
by reason of police duty that is aggravated and he can no longer perform 
his duty, having passed the examination and having been alppointed to the 
force, that aggravation by reason of police duty disables him, then permit 
him to be retired. | 

Now I have felt quite confident about Joe Hyde's case before the Board 
of Commissioners, because I know you are -- of course, you gentlemen are 
new on the Board, but I know that arthritic cases have found favor with the 
Board of Commissioners. I mean by that, they have ruled favorably that 
they are in the line of duty. | 

I have cited whatever precedents I know -- there may be others, but 
I happen to know about these -- and I do sincerely believe that in this par- 
ticular case -- Joe Hyde's condition -- there is nothing in the record to 
show this did not come from his work. We start off with that premise; 
there is nothing in the record as far as I can find that shows this condition 
is not the result of duty, and there is evidence in the record that it was the 
result of duty. And on the basis of this record, I respectfully submit this 

man is entitled to his full disability. He is incapacitated: he is not 
working; he is unable to stand on his feet and is unable to walk any great 
length of time. His right knee joint is suffering from this arthritic dis- 
ability, and this is no excuse by him to get off the Police|Force: he is hon- 
est; it's real and it is completely disabling for any strenvious or arduous 
work, and I think if anyone is entitled to the benefits of this Retirement 
Law, Joe Hyde is. After 17 years service on the Police | Force, he is en- 
titled to something, and I think we should hold out to these policemen that 
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they are entitled to something and will get something if they become dis- 


abled after 17 years of police work. 

That is our case. 

CHAIRMAN SULLIVAN: Is there anything that you care to add, Mr. 
Howard ? 

MR. HOWARD: Mr. Sullivan and Col. Clarke, I would like to make 
a comment with respect to Mr. Margolius' reference to the brochure on 
arthritis. 

Dr. Reed used this Book, "Trauma and Disease,"’ selections from the 
recent literature of Mortiz and Helberg, to give extracts. I submit that a 
careful reading of Dr. Reed's brochure indicates it is confined largely to 
possibilities and speculation here, and that his conclusions -- Dr. Reed's -- 
are largely his own. Now there are other authors in this book that he could 

have cited, and I am going to read one brief extract and then I will 
close my case. 

This has to do with arthritis and injuries, by Donald C. Durman, in 
the editorial comment on the article, and it reads as follows: 

"The author believes that in order for a simple trauma to cause or 
aggravate arthritis, it must be severe enough to have produced irregularity 
of the joint surface or to have disturbed its alignment. He is distressed at 
the frequency with which physicians under oath testify that arthritis was 
caused or aggravated by trauma, despite the absence of any positive evi- 
dence that the joint in question was traumatized." 

MR. MARGOLIUS: May I add to that one sentence ? 

CHAIRMAN SULLIVAN: Yes, sir. 

MR. MARGOLIUS: While Mr. Howard does not particularly agree 
with Dr. Reed, we all must recognize that Dr. Reed is the Chairman of the 
Board of Police and Fire Surgeons, who has charge of the health and wel- 
fare -- medical welfare of the members of the Police Department and the 
Fire Department, and as such I think is entitled to considerable weight by 
the Board of Commissioners who appointed him. And that is his position, 
as Mr. Howard knows, and I think based on that alone the Board of Commis- 


sioners should feel constrained to follow the opinion of their own doctor. 
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CHAIRMAN SULLIVAN: Thank you very much. We will take the case 
under advisement, and rule as promptly as we can. 
COL. CLARKE: I would like to ask one question. | 
You made quite a point of the fact that this hearing was held without 
Officer Hyde being present. Do you want to further consider the evidence 
which was read this morning ? | 
MR. MARGOLIUS: Well, all I can say is that I can read them. I have 
heard them read, but I haven't digested them, and -- may I ask the Com- 
missioners -- 
COL. CLARKE: Well, you made the point and I thought -- 
MR. MARGOLIUS: Iam not suggesting that we go back and hold 
another hearing. 
COL. CLARKE: I understand, but I wondered what you proposed as 


a result of your mild protest that Officer Hyde had not been present. 

MR. MARGOLIUS: Well, I made the protest, you aie right , and I made 
it for a reason. They claim that the burden is on the Police Officer, and yet 
they held a hearing without the police officer being present and considered 
medical testimony. I don't know the affect this medical testimony would 
have one way or the other, but I don't want to delay the results of the hear- 


ing; that is what troubles me. In other words, this man has been only get- 


ting 40 per cent of his pay, and I don't want to delay it if I don't have 
to. I don't want to give up anything, but I don't want to delay it. Frankly. 
I don't know what to say to you. | 

CHAIRMAN SULLIVAN: Would it not be possible for you to read this. 
and if you want to, submit a statement to us later without) reconvening anoth- 
er hearing and inconveniencing everybody -- submit a statement on what 
Mr. Howard has just read? : 

MR. MARGOLIUS: I think I could do that if you will give me a few days. 

CHAIRMAN SULLIVAN: All right. Woulda week be sufficient ? 

MR. MARGOLIUS: Yes, sir, that would be satisfa tory. 

CHAIRMAN SULLIVAN: All right, we will give you a week to do that. 


MR. MARGOLIUS: Could I get a copy of that ? | 
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CHAIRMAN SULLIVAN: Surely; this is the whole works right here 
(handing to counsel). 

Then if there is nothing further, as I said before, we will take the 
matter under advisement and render a decision as promptly as possible. 

(Thereupon, at 11:25 o'clock a.m., the hearing in the above-entitled 


matter was adjourned). 


DEFENDANT'S EXHIBIT NO. 14 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
WASHINGTON, D.C. 


October 30, 1960 


MEMORANDUM TO: Mr. Henry F. Hubbard, Chairman 
Police and Firemen's Retirement and Relief Board 


The Commissioners at their Board Meeting on Thursday , October 
20, 1960, considered the appeal of Pvt. Joseph R. Hyde of the Metropolitan 
Police Department from the decision of the Police and Firemen's Retire- 
ment and Relief Board. The following persons were present: 


Commissioner Mark Sullivan, Jr. 

Commissioner F. J. Clarke 

Mr. G. M. Thornett, Secretary to the Board 

Mr. F. L. Timmons, Jr., Assistant Secretary to the Board 
Pyt. Joseph R. Hyde, Appellant 

Mr. Bernard Margolius, Attorney for Appellant 

Mr. Chester Gray, Corporation Counsel, D. C. 

Mr. Victor A. Howard, Acting Chairman, PFRRB 


Mr. Howard, Acting Chairman of the Police and Firemen's Retire- 
ment and Relief Board briefed the Commissioners on the facts that were 
presented to the Retirement Board on two occasions. He also read into 
the record letters received from Dr. Eugene J. McDonald and Dr. Darrell 
C. Crain at the second hearing on April 2], 1960, which pertained to the 
physical condition of Private Hyde. 

Mr. Margolius then testified relative to the physical condition of 
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his client and contended that in his opinion he should be entitled to full dis- 
ability. He pointed out that Private Hyde is incapacitated; he is not work- 
ing; he is unable to stand on his feet and is unable to walk any great length 
of time. He stated that his client's right knee is suffering from arthritic 
disability; that there is no excuse for him to get off the Police Force; that 


he is honest; his physical condition is real and he is completely disabled 


for any strenuous or arduous work. He stated that if any gne is entitled 
| 


to the benefits of the Retirement Law his client is. | 


Upon completion of the testimony the Commissioners advised Mr. 
Margolius that they would take the case under advisement |and rule upon 
it as promptly as possible. The Commissioners further requested that 
Mr. Margolius be given an opportunity to review medical testimony which 
had not been furnished him previously and submit a statement within a 
week's time relative to his views with respect to this testimony. 


Secretary to the Board 


DEFENDANT'S EXHIBIT NO.15 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICE 
WASHINGTON, D.C. 


December 1, 1960 


MEMORANDUM TO: Mr. Henry F. Hubbard, Chairman 
Police and Firemen's Retirement and Relief Board 


The Commissioners at their Board Meeting on Tuesday. November 
15, 1960, gave further consideration to the appeal of Joseph R. Hyde of the 
Metropolitan Police Department from the action of the Police and Fire- 
men's Retirement and Relief Board ordering his retirement for disability 
not incurred in the line of duty. The following persons were present: 


Commissioner Mark Sullivan, Jr. 
Commissioner F. J. Clarke 

Mr. Chester Gray, Corporation Counsel, D. C. 
Mr.G. M Thornett, Secretary to the Board 
Mr. F. L. Timmons, Jr., Assistant Secretary to the Board. 
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After a brief discussion of the facts and arguments presented in this 
case the Commissioners voted to sustain the action of the Police and Fire- 
men's Retirement and Relief Board in ordering the retirement of Private 
Hyde for disability not incurred in line of duty. 

Attorney Margolius was advised by letter, today, of the action of the 
Commissioners. 

Secretary to the Board 


FLT: rf 
ce: Chief Robert V. Murray -MPD 
Mr. Victor Howard -PFRRB 
Mr. Lyman Umstead -Asst. Corporation Counsel 
Mr. G. M. Thornett -Secretary to the Board 
Mr. F. L. Timmons, Jr., -Assistant Secretary to the Board 


DEFENDANT'S EXHIBIT NO. 16 


December 1, 1960 


Mr. Bernard Margolius 
Attorney at Law 

Suite 309 Wire Building 
1000 Vermont Avenue, N. W. 
Washington 5,D.C. 


Dear Mr. Margolius: 

Reference is made to your letter of May 16, 1960, appealing from 
an Order of the Police and Firemen's Retirement and Relief Board retir- 
ing Private Joseph 'R. Hyde from the Metropolitan Police Department for 
disability not incurred in the line of duty. 

The Commissioners granted you and your client, Private Joseph R. 
Hyde, an Oral Hearing on Thursday , October 20, 1960, and upon comple- 
tion of the testimony on that date decided to take the matter under advise- 
ment and rule upon it as promptly as possible. Subsequently, on Tuesday, 
November 15, 1960, the Commissioners gave further consideration to the 
case of Private Hyde and voted to sustain the action of the Police and Fire- 


men's Retirement and Relief Board in ordering the retirement of Private 
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Hyde for disability not incurred in line of duty. 


Sincerely yours, 


Secretary 
Board of Commissioners, D.C. 
FLT: rf | 
ec: Mr. Victor A. Howard, Acting Chairman, PFRRB 
Mr. Lyman Umstead, Assistant Corporation Counsel, D.C. 
Chief Robert V. Murray, Metropolitan Police Depattment 
Mr. G. M. Thornett, Secretary to the Board 
Mr. F. L. Timmons, Jr., Assistant Secretary to the Board 


[Filed Sept. 22, 1961] | 
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UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


JOSEPH R. HYDE, 
Plaintiff 


| 
| 
| 
| 
Vv. Civil Action ae 4076-60 


Individual Members of the 
Board of Commissioners 
District of Columbia, 


) 
WALTER N. TOBRINER, et al ) 
) 
) 
) 
) 


Defendants | 
| 
| 


STATEMENT OF MATERIAL FACTS TO | 


WHICH THE DEFENDANTS CONTEND 
THERE IS NO GENUINE ISSUE 


The defendants, in support of their motion for summary judgment, 
say that they rely on the administrative record filed herein, and in par- 
ticular on the following material facts contained in that record and to which 
there is no genuine issue: | 

1. Plaintiff was appointed to the Metropolitan Police Department on 
June 16, 1943, at the age of 34. 

2. The plaintiff was retired for disability not incurred in the per- 
formance of duty by the Police and Firemen's Retirement and Relief Board 
on April 26, 1960, which decision was affirmed on appeal to the Commis- 


sioners of the District of Columbia on November 15, 1960. 


60 


3. The decision of the Police and Firemen's Retirement and Relief 
Board to retire the plaintiff for disability not incurred in the performance 
of duty was approved by a four to one majority of that Board. 

4, The disabling condition upon which the Board of Police and Fire 
Surgeons recommended plaintiff's retirement for disability was gout and 
mixed hypertrophic arthritis. 


/s/ Chester H. Gray 
Corporation Counsel, D.C. 


/s/ John A. Earnest 
Assistant Corporation Counsel, D.C. 


/s/ William F. Patten 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendants * * * 


[Filed Oct. 17, 1961] 


SUPPLEMENT TO MOTION 
FOR SUMMARY JUDGMENT 
Consent of the Court having been obtained without objection on the 
part of the defendant, plaintiff files the attached exhibits marked Plaintiff's 
Exhibits 1, 2, and 3, respectively, which plaintiff requests be considered 
as part of the record in this case. 


/s/ Bernard Margolius 
* KK 


Attorney for Plaintiff 


| 
| 
| 
PLAINTIFF'S EXHIBIT NO. 1 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF POLICE & FIRE SURGEONS. 
WASHINGTON, D.C. | 
PERSONNEL PAPERS | 


July 7, 1959 
CASE NO. 17.4280/A 


TREATMENT OF INJURY OR DISEASE INCURRED IN a PERFORM- 
ANCE OF DUTY: 


The Board of Police and Fire Surgeons hereby ee that the 
(disease) (injury) of Pvt. Joseph R. Hyde T.D., a member of the Metro- 
politan Police Department was incurred in the performance of duty, and 
that the following information is correct: 

1. Nature of injury or disease: ARTHRITIS. 


2. Cause of injury or disease (where, when and how , including re- 
lationship to performance of duty): Police officers are generally sus- 
ceptible to this illness, due to exposure to dampness and cold and the 


| 
strenuous nature of their duties. | 


3. Description of outside treatment or service that is required: 
X-ray lumbar spine, right hip, right knee and/or other Ter cee: 
The Board is unable to treat this case because neensary facility 


is not available at the Clinic. 


/s/ 
/s/ 


Members, Board of Police & 
Fire Surgeons 


[Filed Oct. 24, 1961] 
ORDER 

This matter came on for hearing on defendants’ motion for summary 
judgment and on plaintiff's cross-motion for summary judgment. Upon con- 
sideration of the respective motions, the points and authorities in support 
of and in opposition thereto, and of oral argument by counsel for all parties 
in open court, it is, by the Court, this 24th day of October, 1961, 

ORDERED: That the motion of defendants Walter N. Tobriner, John 
B. Duncan and F. J. Clarke for summary judgment against the plaintiff be, 
and the same is, hereby granted, and it is 

FURTHER ORDERED: That the plaintiff's cross-motion for sum- 
mary judgment be, and the same is, hereby denied. 


/s/ Joseph C. McGarraghy 
Judge 


[Certificate of Service] 


[Filed Oct. 27, 1961] 


NOTICE OF APPEAL 

Notice is hereby given this 25th day of October, 1961, that Plaintiff, 
Joseph R. Hyde hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
24th day of October, 1961 in favor of Walter N. Tobriner, et al, Individual 
Members of the Board of Commissioners, District of Columbia against 
said Joseph R. Hyde. 

/s/ Bernard Margolius 
/s/ Ralph H. Deckelbaum /s/ Carleton U. Edwards, II 
Attorneys for Plaintiff 


